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DISCIPLINARY REGISTER

The disciplinary register is now available on the Board’s website. The Board keeps a
register of disciplinary action taken against accredited certifiers under section 40 of the
Building Professionals Act 2005 (the Act).

The register contains details of disciplinary actions taken by authorised accreditation bodies
and the Administrative Decisions Tribunal since 1 July 1998. It does not include details of
complaints which were dismissed by those bodies.

The register includes the following information:

= the certifier’s name and accreditation number,

< the disciplinary action taken against that certifier,

< the body which took the disciplinary action

< the date of the disciplinary action, and

= the date from which the disciplinary action operates.

The Board is required to provide a written statement of decision to the complainant and
the accredited certifier following a determination of a complaint against the certifier. The
Board has determined to publicise disciplinary actions it has taken by displaying the written
statements of decision on its website.

Details of disciplinary action taken against accredited certifiers in relation to decisions of
the Building Professionals Board since 1 March 2007 are available to view on the website.
The written statements of decision are provided in alphabetical order by surname of the
accredited certifier.

Under section 40 of the Act, the Board is to ensure that its disciplinary register is made
available to the public, free of charge, at the Board’s offices and in any other manner that
the Board directs. The Board placed the information on the Board’s website to make

the information widely available to consumers and to act as a deterrent to unsatisfactory
conduct by accredited certifiers.

CONTINUING PROFESSIONAL DEVELOPMENT — FIRST COURSE FOR
ACCREDITED CERTIFIERS

The Board has held sessions for the first compulsory continuing professional development
(CPD) course required under the accreditation scheme. The course, Accredited Certifiers:
Legislative Requirements 2007, has been offered on a number of occasions around the
state from late April, with the last session held in early August this year. Courses have been
held in the following locations:

- Ballina = North Sydney
e Coffs Harbour e Parramatta

- Eastwood * Penrith

e Gosford e Queanbeyan

e Hurstville  Wagga Wagga
e Liverpool * Wollongong






http://www.bpb.nsw.gov.au

RECENT CHANGES AFFECTING CERTIFIERS AND COUNCILS

CHANGES TO THE APPLICATION OF SECTION 94A OF THE ENVIRONMENTAL PLANNING AND
ASSESSMENT ACT 1979

On 10 November 2006, the Minister for Planning issued a direction under section 94E of the Environmental Planning and
Assessment Act 1979 (EP&A Act). The direction makes a number of changes to how section 94A of the EP&A Act is
applied. The changes took effect from 1 December 2006 and apply to development consents granted after that date.

The direction relates to a consent authority’s power to impose conditions relating to section 94A on development
consents and complying development certificates, and will prevail over the provisions of any existing section 94A
contributions plan.

In summary, the direction prohibits the imposition of a section 94A levy on developments of less than $100,000 in
cost, imposes a maximum rate of 0.5% for developments of between $100,001 and $200,000 in cost, and prohibits
the imposition of a section 94A levy on the following types of development, irrespective of cost:

« for the purpose of disabled access
« for the sole purpose of affordable housing

« for the purpose of reducing the consumption of mains supplied potable water, or reducing the energy consumption
of a building

« for the sole purpose of adaptive reuse of an item of environmental heritage, or

« other than the subdivision of land, where a condition under section 94 of the EP&A Act has been imposed under
a previous development consent relating to the subdivision of land on which the development is proposed to be
carried out

Accredited certifiers, when issuing complying development certificates must comply with this direction irrespective of
the local council’s levy requirements under their existing contribution plans, local environmental plans or development
control plans.

For copies of circular PS06-020 Changes to the application of section 94A of the EP&A Act — ministerial direction,
the Ministerial Direction and updated practice notes, please visit www.planning.nsw.gov.au/planningsystem/
practicenotes.asp.

AMENDMENTS TO THE ENVIRONMENTAL PLANNING AND ASSESSMENT ACT 1979 — REMOVAL
OF THE SATISFACTION TEST.

The Environmental Planning Legislation Amendment Act 2006 (the EPLA Act) was passed by Parliament late last year.
As its title suggests, the EPLA Act introduces a number of amendments to the EP&A Act and other planning Acts.

Of particular relevance to both accredited certifiers and councils are the amendments contained in Schedule 1 [44]-
[46], Schedule 3.3 and Schedule 3.4 of the EPLA Act. These provisions, which commenced on 20 July 2007, amend
or replace sections:

e 109F(1), 109G, 109H and 109J of the EP&A Act
e 37, 37A and 38 of the Strata Schemes (Freehold Development) Act 1973
* 66, 66A and 67 of the Strata Schemes (Leasehold Development) Act 1986.

The above provisions have been amended to remove the requirement that certifying authorities be “satisfied” of certain
matters before they may issue Part 4A certificates or certificates under the Strata legislation. As amended, these
provisions will require certifying authorities to ensure, on an objective basis, that certain matters are addressed before
issuing relevant certificates, in a manner similar to that provided for by s.85A of the EP&A Act relating to complying
development certificates.
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BUILDING CODE OF AUSTRALIA 2007
The Building Code of Australia 2007 (BCA 2007) took effect in NSW on 1 May 2007.

Applications for construction and complying development certificates on or after 1 May 2007 must comply with BCA
2007.

In summary, changes to Volumes One and Two of the BCA in BCA 2007 are:

e updated referenced documents to incorporate approved new editions and amendments
= updated energy efficiency provisions resulting from stakeholder feedback

e anumber of minor technical amendments to clarify intent.

Additionally, in Volume Two, amendments have been made to clarify:

< that either the Acceptable Construction Manual (ACM) or Acceptable Construction Practice (ACP) are equally
acceptable Deemed-to-Satisfy (DTS) options for the same components of the Performance Requirements

- for windows and glazing, the suitability of the ACMs for window assemblies and glazing, and of the ACP for
glazing only.

Changes contained in the BCA 2007 amendment and its referenced documents are listed in the Australian Building
Codes Board’s (ABCB) List of Amendments for Volume One and BCA 2007 — Housing Provisions for Volume Two.

These documents are attached to the Department’s Circular BS 07- 005, issued 14 May 2007 Building Code of
Australia 2007 amendment. Both the Circular and the documents are available at http://www.planning.nsw.gov.
au/planningsystem/brans.asp.

LONG SERVICE BUILDING LEVY

A levy rate of 0.35% applies to all building and construction work performed within NSW that has a value of $25,000
or more. The Board has been made aware of recent examples where correct levies have not been paid prior to the
issuing of construction certificates or complying development certificates.

Sections 85A (10A) and 109F (1) of the EP&A Act specifically prohibit the issue of a construction certificate or
complying development certificate where the correct levy has not been paid.

109F Restriction on issue of construction certificates

(1) A construction certificate must not be issued with respect to the plans and specifications for any building
work or subdivision work unless the certifying authority is satisfied that:

(@) the requirements of the regulations referred to in section 81A (5) have been complied with, and

(b) any long service levy payable under section 34 of the Building and Construction Industry Long
Service Payments Act 1986 (or, where such a levy is payable by instalments, the first instalment of the
levy) has been paid.

85A (10A) Payment of long service levy

Where a council or accredited certifier completes a complying development certificate, that certificate is
not to be forwarded or delivered to the applicant, unless the council or accredited certifier is satisfied that
any long service levy payable under section 34 of the Building and Construction Industry Long Service
Payments Act 1986 (or, where such a levy is payable by instalments, the first instalment of the levy) has
been paid.

A breach of these provisions could constitute unsatisfactory professional conduct under the Building Professionals
Act 2005. Land owners and builders could also be exposed to financial penalties under the Building & Construction
Industry Long Service Payments Act should they begin work prior to the correct levy being paid.
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Should you have any questions on a levy matter please contact the Long Service Payments Corporation on 13 1441.

BASIX COMPLETION RECEIPTS

Since 1 July 2007, accredited certifiers and councils have been required to generate Completion Receipts for BASIX-
affected alterations and additions. Prior to 1 July 2007 this requirement only applied to new dwellings.

BASIX-related information on development applications (DAs), complying development certificates (CDCs)
and construction certificates (CCs)

A development application must match the BASIX Certificate for the same proposal. This requires the development
application documentation and its plans to contain the same details as are identified on the BASIX Certificate. This
includes project address, type, site area, floor area, roof, area, number of bedrooms, and area of vegetation. All the
design commitments marked in the “show on DA plans” column in the BASIX Certificate must also be shown on the
DA plans and supporting documentation. These include commitments relating to matters such as the installation of
rainwater tanks, type of water heater, size of windows, type of glazing, and framing and shading devices.

At CC stage and for CDC applications, there are requirements to show all BASIX commitments on the plans, as
indicated in the “Show on CC/CDC plans & specs” column in the BASIX Certificate.

The stages at which BASIX must be verified by certifiers
The following information is taken from the BASIX website:

Generating and submitting a BASIX Certificate

Applicant completes the BASIX assessment on line at www.basix.nsw.gov.au and prints a BASIX Certificate.

By submitting the Certificate with a development application the applicant commits to building the project as
described. BASIX commitments must be marked on the plans as indicated in the relevant columns on the Certificate.

Changing details of an application

If the applicant makes any changes to the project that change any aspect of BASIX details, they must undertake a
new BASIX assessment online, generate a new BASIX Certificate, and re-lodge it with the consent authority, together
with the revised and matching plans.

Assessing application

The consent authority will then assess the application, and if approved, the development must be built in accordance
with the BASIX commitments.

Construction certificate

A BASIX Certificate must be attached to the application for a construction certificate. The certifying authority must
ensure all BASIX commitments are shown on the plans.

Occupation certificate

The applicant must attach the BASIX Certificate to the application for an occupation certificate.

The certifying authority must only issue an occupation certificate when satisfied that the project has been built as
described on the BASIX Certificate.

An applicant cannot move into a new dwelling until an occupation certificate has been issued by the principal
certifying authority. Before issuing an occupation certificate the certifying authority must verify that the BASIX
commitments have been installed, and in some cases, operate correctly.

Like any other development consent requirement, BASIX commitments can be enforced so the applicant has a
responsibility to ensure that the commitments are carried out correctly.

Post-occupation certificate

Principle Certifying Authorities (PCAs) are to submit a BASIX Receipt on line within two (2) days of issuing an
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Occupation Certificate for a BASIX Affected Building, including BASIX affected alterations and additions.

Further information

For more information, please visit the BASIX website www.basix.nsw.gov.au.

APPLICATION FORMS

The Board has recently included a number of new forms on the Board’s website relating to applying for accreditation
under the new accredtitation scheme. To be accredited, an applicant must:

= demonstrate they have the skills, knowledge, qualifications and experience required by the accreditation scheme,

provide evidence of their professional indemnity insurance,

comply with the code of conduct in Schedule 4 of the accreditation scheme,

undertake continuing professional development each year as required by Schedule 5 of the accreditation scheme
(to apply for renewal of their accreditation), and

pay the required accreditation fee.

To apply for the following, applicants need to complete and lodge an Application for accreditation Form 1:
« accreditation for the first time,

= accreditation where the applicant's previous accreditation has expired, or

e an additional category of accreditation or to change a category of accreditation.

The application form asks applicants to complete and attach a number of other forms which are now available on the
Board’s website:

Evidence checklists

Form 2 Verification of academic qualifications and registrations
Form 3 Annotated performance criteria report

Form 4 Comparative analysis report

Form 5 Annotated resume

Form 6 Referee’s statement

Form 7 Fit and proper person declaration

Applicants are encouraged to refer to Applying for accreditation: a guide when completing their application, which is
also available on the Board’s website.

Applying for renewal of accreditation
Accredited certifiers must apply to the Board each year to have their accreditation renewed.

Certifiers have some options when seeking renewal of their accreditation:

Standard renewals

A standard renewal of an accreditation means that the certifier seeks to renew the category(s) of accreditation they
already have. That is, that the applicant does not seek to change the terms / conditions of their accreditation and
does not seek to be assessed against the requirements of the Board’s new accreditation scheme.*

To obtain a standard renewal of their accreditation, certifiers need to provide the following:
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= an application in the form approved by the Board,

« details of their continuing professional indemnity insurance that complies with the requirements of the Building
Professionals Act 2005 and Building Professionals Regulation 2007,

= evidence that they have undertaken the required continuing professional development,

< alist of projects for which they have issued certificates during the previous 12 months, and

= the applicable renewal of accreditation fee.

To apply for a standard renewal of an accreditation the Application to renew certificate of accreditation in 2007
form needs to be completed, also available on the Board’s website.

To change an accreditation on renewal

If a certifier wishes to apply to:

< have any conditions attached to their certificate of accreditation (other than conditions prescribed by the Building
Professionals Regulation 2007) removed or varied when applying to renew their accreditation, and/or

« change their category of accreditation or add a category(s) of accreditation when applying to renew their
accreditation,

they need to:

« complete an Application to renew certificate of accreditation in 2007 to renew any categories they do not wish
to change, and

« complete an Application for accreditation in relation to any categories of accreditation they do not already hold
(those they want to change to or add) and/or in relation to the conditions they want to have removed or/ varied.

Applicants are encouraged to refer to Applying for accreditation: a guide when completing their application for
accreditation.

To change an accreditation at any other time

To be accredited in a category of accreditation that is additional to, or different from, a certifier’s existing accreditation
at any time other than when their accreditation is due to be renewed, the certifier needs to complete an Application
for accreditation.

To be assessed against the scheme when a certifier’s renewal is due

If a certifier wishes to renew their accreditation with assessment against the requirements of the Board’s new
accreditation scheme*, they need to complete an Application to renew certificate of accreditation — assessment
against the accreditation scheme.

This application form asks the applicant to complete and attach the same additional forms (Evidence checklists and
Forms 2-7) listed above as for new applicants for accreditation.

* Note: Under the Building Professionals Regulation 2007, certifiers that were accredited immediately before 1
March 2007 must be assessed against the requirements of the Board’s new accreditation scheme by the third time
they have their accreditation renewed by the Board. This is a one-off requirement. See Circular BS 07-003 Building
Professionals Regulation 2007, March 2007.
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RECENT DISCIPLINARY FINDINGS

Examples of complaints recently determined by the Board, and the Department of Planning before its authorisation as
an accreditation body ceased, include:

Issue of a complying development certificate not in accordance with council’s development
control plan

Allegation: That the certifier failed to pay sufficient regard to the applicable standards for complying development.

Details: Council’s development control plan (DCP) for exempt and complying development sets out the criteria
applicable for complying development. Complying development was prohibited on the subject site under the DCP
as it was unsewered, zoned Special Uses 5(c2) and under State Environmental Planning Policy No. 58 — Protecting
Sydney’s Water Supply, was identified as a special area. The certifier issued a complying development certificate in
respect of a class 10 building that did not satisfy the criteria to be complying development.

Decision: The Board was satisfied based on its findings on the material facts that the certifier’'s conduct constituted
unsatisfactory professional conduct as defined by s.109R of the Environmental Planning and Assessment Act 1979
(the EP & A Act). No significant environmental harm resulted from the action. The certifier has previously been found
guilty of unsatisfactory professional conduct in relation to a similar matter. The certifier was reprimanded and ordered
to pay to the Board a fine of $600.

Issue of a complying development certificate not in accordance with council’s local
environmental plan

Allegation: That the certifier issued a complying development certificate in respect to a storage/machinery shed that
was not complying development.

Details: Council’s Local Environmental Plan (LEP) required that buildings must have a floor area of less than 50
square metres in order to satisfy the criteria to be complying development. The development, which had a floor
area of 147mz2, was not complying development. The certifier issued a complying development certificate for the
development.

Decision: The Board was satisfied based on its findings on the material facts that the certifier’'s conduct constituted
unsatisfactory professional conduct as defined by s.109R of the Environmental Planning and Assessment Act 1979
(the EP & A Act). This was the first finding of this type against the certifier. The certifier was reprimanded.
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PRACTICE ADVICE AND REMINDERS

RECORD KEEPING PROVISIONS UNDER THE REGULATION

The Board recently provided advice in relation to whether or not an accredited certifier has to provide the Board with
copies of their records once they cease to hold an accreditation.

The Board confirms the advice contained in Department of Planning Circular BS 07-003 Building Professionals
Regulation 2007, issued 30 March 2007 which states that certifiers are no longer required to provide a copy of their
records to the Board on ceasing to be accredited.

The previous provision contained in clause 205(4) of the EP&A Regulation has been removed and has not been
transferred to the Building Professionals Regulation 2007. Removal of this clause is in recognition that council is the
holder of all significant records; certifiers are required to send copies of documents to council within 2 days under the
EP&A Regulation.

Schedule 5 of the EP&A Regulation outlines penalty notice offences specifically in relation to certifying authorities not
providing documents as required to council. Penalty infringement notices up to $600 can be issued by authorised
Board officers.

CRITICAL STAGE INSPECTIONS

What is a critical stage inspection?
The Environmental Planning and Assessment Act 1979 (EP&A Act) defines critical stage inspections as:

critical stage inspections means the inspections prescribed by the regulations for the purposes of
section 109E (3) (d).

Section 109E (3) (d) of the EP&A Act states that a principal certifying authority (PCA) must not issue an occupation
certificate or subdivision certificate unless satisfied that the building or subdivision work has been inspected on such
occasions as prescribed by the regulations or required by the PCA.

Clause 162A of the Environmental Planning and Assessment Regulation 2000 (EP&A Regulation) states that the
occasions on which the building work must be inspected are the critical stage inspections.

Critical stage inspections are also referred to as ‘mandatory inspections’ or ‘mandatory critical stage inspections’.
Legislation does not address critical stage inspections in relation to subdivision works.
What are the critical stage inspections for building works?

Clause 162A of the EP&A Regulation nominates seven different critical stage inspections and specifies which critical
stage inspections must be conducted on certain classes of buildings.

For a class 1 or 10 building, the critical stage inspections are:

a) atthe commencement of the building work, and

(=3}

) after excavation for, and prior to the placement of, any footings, and
c) prior to pouring any in-situ reinforced concrete building element, and

Qo

) prior to covering of the framework for any floor, wall, roof or other building element, and
e) prior to covering waterproofing in any wet areas, and

=

prior to covering any stormwater drainage connections, and

g) after the building work has been completed and prior to any occupation certificate being issued in relation to
the building.

(
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(
(
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Who can conduct a critical stage inspection?

Clause 162A of the EP&A Regulation states that only the PCA or another certifying authority (with the agreement of
the PCA) can conduct critical stage inspections. The PCA, or other certifying authority, can be either an accredited
certifier, who holds the appropriate category of accreditation for the development, or the local council.

The Building Professionals Regulation 2007 (BP Regulation) and the Accreditation Scheme (the Scheme) specify the
authorities conferred with each category of accreditation and which categories can conduct critical stage inspections.

Accredited certifiers must hold accreditation in either category A1 Accredited certifier building surveying grade 1,
category A2 Accredited certifier building surveying grade 2 or category A3 Accredited certifier building surveying
grade 3 to accept appointment as a principal certifying authority or to issue occupation certificates. No other
accredited certifiers can be a PCA or issue occupation certificates.

Regardless of the class of building, or the category of accreditation, only the PCA for a development may issue
an occupation certificate for the building. The PCA must carry out an inspection after the building work has been
completed and prior to the issue of an occupation certificate.

Until 1 March 2008 all existing accredited certifiers, that is any accredited certifier who held a current certificate of
accreditation as at 1 March 2007, are authorised (under clause 5, Schedule 4, BP Regulation) to carry out any critical
stage inspections or other inspections required by the PCA (with the agreement of the PCA).

From 1 March 2008 the following restrictions apply:
A category Al accredited certifier may:

e Carry out any of the critical stage inspections prescribed by clause 162A of the EP&A Regulation.

Carry out any such other inspections as may be required by the PCA for categories of accreditation A1, A2 and A3.
A category A2 accredited certifier may:

e Carry out any of the critical stage inspections prescribed by clause 162A of the EP&A Regulation for category of
accreditation A2.

e Carry out any of the critical stage inspections prescribed by clause 162A of the EP&A Regulation for work
authorised by category of accreditation A3.

= Carry out of any of the critical stage inspections prescribed by clause 162A of the EP&A Regulation for work
authorised by category of accreditation A1 with the consent of, and under the supervision of, an accredited
certifier authorised to issue occupation certificates under category Al, but only until 1 March 2009.

= Carry out any such other inspections as may be required by the PCA for categories of accreditation A1, A2 and A3.
A category A3 accredited certifier may:

= Carry out any of the critical stage inspections prescribed by clause 162A of the EP&A Regulation for category of
accreditation A3.

e Carry out of any of the critical stage inspections prescribed by clause 162A of the EP&A Regulation for work
authorised by category of accreditation A2 with the consent of, and under the supervision of, an accredited
certifier authorised to issue occupation certificates under category A2, but only until 1 March 2009.

= Carry out any such other inspections as may be required by the PCA for categories of accreditation A1, A2 and A3.

What does ‘under the supervision of’ mean?

The Board has received a number of requests for interpretation of the term ‘under the supervision of’ and what level
of supervision is required.

The term ‘supervision’ is not defined in legislation applicable to accredited certifiers. However, the Macquarie
Dictionary provides the following definitions:




supervision the act or function of supervising; oversight; superintendence.

supervise to oversee (a process, work, workers, etc.) during execution or performance; superintend; have
the oversight and direction of.

oversee 1. to direct (work or workers); supervise; manage. 2. to see or observe without being seen.

Nothing in the above definitions, nor in the common interpretation of the role of a supervisor, suggests that ‘under the
supervision of’ implies ‘in the company of’. The Board is of the view that, until 1 March 2009, a PCA who consents
to another accredited certifier carrying out critical stage inspections on his or her behalf, should satisfy themselves as
to the level of competence of the accredited certifier and should provide a commensurate level of supervision.

What records of inspections must be kept?

Clause 162B of the EP&A Regulation requires the PCA and each other certifying authority to make a record of
each critical stage inspection carried out and any other inspection carried out because it was required by the PCA.
A certifying authority who is not the PCA must provide a copy of the inspection record to the PCA. Copies of
inspection records must be kept for at least 10 years.

What if a critical stage inspection is missed?

Clause 162C of the EP&A Regulation addresses critical stage inspections that are missed in circumstances that the
PCA considers were unavoidable. The BPB published a detailed article on missed inspections in issue 7 (page 8) of
its BPBulletin. In essence, the Board’s view is:

e An occupation certificate cannot be issued if a critical stage inspection is missed in circumstances that the PCA
considered to be avoidable.

* Itis questionable whether poor communication, resulting in a missed inspection, constitutes an unavoidable
circumstance.

It is imperative that PCAs advise the owner/builder/developer, in writing, at the time of their appointment, of the
possible consequences of proceeding with work without the required inspections.

ONE PCA PER CONSENT — TORRENS TITLE AND STRATA SUBDIVISION

The Board recently provided advice in relation to the appointment of one principal certifying authority (PCA) for
construction and subdivision work approved by the same consent. Further clarification was sought regarding the
difference between Torrens title subdivision and strata subdivision and whether this made a difference.

As advised in BPBulletin Issue 8, it is the Board’s view that where a development consent approves both building and
subdivision work, only one PCA can be appointed in relation to that development. In addition, unless the council’s
local environmental plan allows an accredited certifier to be the PCA for development involving subdivision work, then
only the council can be the PCA in relation to a consent that approves both building and subdivision works.

With respect to the difference between Torrens title subdivision and strata subdivision, the certification of subdivision
work is dealt with under the Environmental Planning and Assessment Act 1979 (EP&A Act). Subdivision work is
defined in the EP&A Act as

... any physical activity authorised to be carried out under the conditions of a development consent for the
subdivision of land, as referred to in section 81A (3).

Section 81A(3) provides:

A development consent that enables the subdivision of land may authorise the carrying out of any physical
activity in, on, under or over land in connection with the subdivision, including the construction of roads and
stormwater drainage systems.

Note. A plan of subdivision cannot be registered under the Conveyancing Act 1919 unless a subdivision
certificate has been issued for the subdivision.
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Registration of a subdivision plan under the Conveyancing Act 1919 requires a subdivision certificate, issued by a
council or an accredited certifier with a category B1 accreditation.

Strata plans and strata subdivision, however, are dealt with under the Strata Schemes (Freehold Development) Act
1973 and Strata Schemes (Leasehold Development) Act 1986 (strata schemes legislation). The registration of a strata
plan requires a strata certificate issued under the strata schemes legislation by a council or an accredited certifier with a
category D1 accreditation. Strata plans are not plans of subdivision for the purposes of the Conveyancing Act 1919.

Certifiers should be mindful of the authorities conferred by their category of accreditation. Accredited certifiers in
categories of building surveying grade Al, A2 and A3 may be appointed as PCA for building work the subject of a
development consent which also permits the subdivision of the building into strata.

Accredited certifiers in building surveying grades Al, A2 and A3 do not hold the appropriate accreditation, however,
to be appointed as the PCA for a consent that involves both building work and subdivision work as defined under the
EP&A Act. Nor do they hold the appropriate accreditation to issue a strata certificate (category D1 accreditation is
required), or a complying development certificate for subdivision (category B1 accreditation is required).

CERTIFICATION OF CIVIL ENGINEERING WORKS

Engineering Construction Certificates

The Board has been advised that some councils are requiring “engineering construction certificates” for “civil
engineering works” where the development consent is for building works only and not for the carrying out of
subdivision.

It is the Boards view that such “civil engineering works” are a physical activity involved in the erection of a building
and are therefore building works. Where the development consent does not include subdivision these works are not
subdivision works and are by definition building works. The only categories of accredited certifier who can issue the
construction certificates for these building works are categories of building surveying Grades Al, A2 and A3.

Note the definition of subdivision work under section 4 of the EP&A Act 1979 is:

Subdivision work means any physical activity authorised to be carried out under the conditions of
development consent for the subdivision of land, as referred to in section 81 A (3)

If the development consent is not for subdivision then there can be no subdivision works.

As there is no reference to “Engineering Construction Certificates” in the EP&A Act, it is the Board’s view that the
ability of council to require these certificates and the validity of any such certificate is questionable. The Board
recommends that councils refrain from conditioning their consents to require “Engineering Construction Certificates”
for civil engineering works where the development consent is for building works and does not include subdivision.

Acceptance of designs for Civil Engineering works

Some councils have expressed concerns to the Board in relation to the quality of plans, specifications and
engineering details for civil engineering works being accepted by accredited certifiers issuing construction certificates
for building works.

Specifically, it is the view of some councils that the quality of the plans, specifications and engineering details for
works such as inter-allotment drainage, on site detention and stormwater management facilities being accepted by
accredited certifiers and being included with the construction certificates issued by accredited certifiers for these
building works do not meet the requirements of the development consent and councils policies and specifications.

Expectations of building surveyor grades A1, A2 and A3 certifiers

Accredited certifiers must be diligent in determining whether plans and engineering details for civil works they receive
as part of an application for a construction certificate comply with council’s consent conditions.
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In many cases the accredited certifier building surveying grades Al, A2 and A3 may not have the competency to
assess and determine whether such engineering details and plans comply with conditions of consent.

In these circumstances the accredited certifier building surveying grades Al, A2 and A3 should obtain a compliance
certificate from an accredited certifier (categories C1 to C6 as appropriate) before issuing a construction certificate.

Accredited certifiers could be found guilty of unsatisfactory professional conduct in circumstances where they issue
construction certificates for civil engineering works which do not comply with council’s clearly stated requirements for
such work.

Recommendations to councils

The Board recommends that councils clearly specify the required plans, specifications and engineering details to
be obtained by the certifying authority prior to the issue of a construction certificate in their development consent
conditions. Such conditions should include the type of drawings and specifications required, referencing relevant
council guidelines and specifications.

NEWS IN BRIEF

Lesson learnt — Victorian example

Victoria’s Building Commission recently suspended an accredited building inspector for issuing 785 building permits
when only building surveyors in that state can issue such certificates.

Mr Geoffrey “John” Chambers is alleged to have authorised permits for developments on behalf of the company’s
registered building surveyor, who had suffered a stroke and ceased involvement with the business.

Accredited certifiers are reminded of the specific authorities they have for each category of accreditation. Accredited
certifiers must be fully conversant with their limits of accreditation at all times. Contravening or failing to comply with
any term or condition of a certificate of accreditation is an offence under the Building Professionals Act 2005 and a
person can be liable to a maximum penalty of $33,000.

Board’s advisory committees

Expressions of interest were recently sought from suitably qualified and experienced individuals to be part of two new
Board advisory committees: the Accreditation Committee and the Disciplinary Committee.

Applications for committee positions have closed and appointments have been made.

The committees will provide expert advice to the Board on accreditation applications and complaints and audit
investigations of accredited certifiers.

Draft State Environmental Planning Policy (Temporary Structures and Places of Public
Entertainment) 2007

A draft State Environmental Planning Policy (draft SEPP) for the erection and use of temporary structures and the use
of buildings and temporary structures as places of public entertainment (POPES) finished public exhibition on 22 June
2007. An associated draft amendment to the Environmental Planning and Assessment Regulation was also publicly
exhibited. These activities are currently regulated under the Local Government Act 1993.

The Local Government and Environmental Planning and Assessment Amendment (Transfer of Functions) Act 2001
(ToF Act) will transfer the regulation of the erection of temporary structures and use of POPEs to the Environmental
Planning and Assessment Act 1979 (EP&A Act). This will streamline the approval process and continues the transfer
of building related approvals to the planning system.
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The aims of the draft SEPP are to:

e promote opportunities for buildings (including temporary structures) to be used as places of public entertainment
= ensure the safety of persons using temporary structures and POPEs

* encourage the protection of the environment at the location and in the vicinity of temporary structures and POPEs

= specify the circumstances in which the erection of temporary structures and use of buildings as POPEs are
complying development or exempt development.

Contacting the Board

Accredited certifiers and other interested stakeholders are reminded that any enquiries they have about the Board or
its functions should be directed to officers of the Building Professionals Board in the first instance. Where appropriate,
or requested, the enquiry will then be forwarded onto Board members.

Certifier supply survey — update

Issues Seven and Eight of the Bulletin sought feedback about the source of, and options for, increasing the supply of
accredited certifiers. Only a limited number of responses have been received.

The responses received so far suggest that barriers to more practitioners joining the profession include access to
training, the time commitment required for training, as well as lack of capacity to take on trainees.

The Board is keen to receive comment from others in the certification and development industries before determining
whether specific strategies are required to address the issue.

Final comments/submissions can be directed to bpb@bpb.nsw.gov.au and should be provided by 30 August 2007.
Comments received will be integrated into a report for consideration by the Board.

Subscribing to the BPBulletin

To receive future issues of the BPBulletin, please email:
bpb@bpb.nsw.gov.au

Contacting the BPB

The Building Professionals Board is located at:
Level 3, Macquarie Tower

10 Valentine Avenue

Parramatta

PO Box 3720, Parramatta NSW 2124

Tel: (02) 9895 5950

Fax: (02) 9895 5949

Important note

This bulletin does not constitute legal advice. Users are advised to seek professional advice and refer to the relevant
legislation, as necessary, before taking action in relation to any matters covered by this bulletin.

© Crown Copyright 2007

Disclaimer: While every reasonable effort has been made to ensure that this document is correct at the time of
publication, the State of New South Wales, its agencies and employees, disclaim any and all liability to any person in
respect of anything or the consequences of anything done or omitted to be done in reliance upon the whole or any
part of the document.
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