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Section 1

Introduction

Discrimination is alive and well in the state of New South Wales.  In the 2001/2002 financial year the Anti-Discrimination Board of NSW (ADB) received almost 16 000 enquiries relating to discrimination, and over 1,600 complaints were lodged with the Board during this period.  This is only the tip of the iceberg - many, many people in this state are subjected to acts of unlawful discrimination and do not seek recourse.  They remain silent for fear - of losing their job, of being evicted, of being subjected to violence.  They remain silent because they do not know there are laws to protect them, they do not think the remedy will be worth the difficulties of enduring the complaints process, or because they are so used to discrimination that it has become simply a part of their life.

Each year many gay men and lesbians are the victims of discrimination or vilification.  In the financial year 2000/2001 the Board fielded 294 enquiries relating to homosexual discrimination and homosexual vilification, and 57 formal complaints were lodged.  Again, this is likely to be only a small indicator of a much greater problem.  This continuing discrimination against gay men and lesbians may surprise many, given that NSW - and Sydney in particular - is renowned for its vibrant, highly visible, organised and politically active gay and lesbian community.  Despite this, or perhaps because of this, gay men and lesbians continue to be the targets for acts of discrimination and vilification.  Whatever the reason, discrimination and violence against gay men and lesbians is real and widespread in this state.

Fortunately, there have been some positive developments on this front in recent times.  There are currently a range of state and local government projects being implemented to reduce discrimination against gay men and lesbians - in crime prevention, in police liaison, in local government servicing.  There are formidable gay and lesbian community organisations working in arts and culture, in health and in politics, there is a vibrant gay and lesbian social scene and a range of community publications targeting gay men and lesbians.

Arguably, there have been far fewer positive initiatives in relation to communities of transgender and transsexual people, intersex and bisexual people.  This paper looks at the extent to which current legislative prohibitions on discrimination extend to these communities as well.  It has been developed to provide some context and background for a series of presentations as part of the Anti-Discrimination Board’s annual forum for the Sydney Gay and Lesbian Mardi Gras Festival.  This year’s forum, to occur 25 February 2003, is entitled, ‘The Neglected Communities’.  This paper seeks to set the scene, but does not purport to be a comprehensive analysis of the extent and types of discrimination experienced by these communities.  Speakers from each of these communities will present their own papers at the forum.

There will, of course, be differences of opinion as to the extent to which terms such as transgender, transsexual, bisexual and intersex are appropriate as descriptors and individuals will identify with these terms to varying degrees.  For the purposes of this paper, the terms will be applied in the following ways:

· Transgender - an umbrella term for various aspects and expressions of gender identity, including identifying as a member of a sex different to your birth sex, seeking to do so or having done so in the past, and inclusive of transsexualism.

· Transsexual - being or feeling of a sex other than the sex to which you were born, having changed sex, permanently altering the body to more closely conform with the relevant gender identity.

· Bisexual - possessing or identifying with a sexuality that encompasses attraction to members of both sexes.

· Intersex - a state of gender ambiguity or gender duality, where a person may possess chromosomes, external genitalia or internal reproductive systems which are not typically (or of the standard) male or female while identifying either as male, female or neither.

Under the Anti-Discrimination Act 1977 (NSW) (the ADA), transgender, transsexual and intersex people are covered by the Act’s provisions relating to “transgender”.  Bisexuality is covered to an extent under the Act’s provisions relating to homosexuality.  Not everyone is happy with these groupings and some of these views are canvassed in this paper.  Anti-discrimination laws use “categories”, yet it can be difficult to come up with categories which cover such entirely different lived experiences.  A person with an intersex condition may have an entirely different experience of marginalisation as compared with a transgendered person, whose own experience of discrimination differs markedly from that of a bisexual person.  There are, of course, links between these communities, but in many ways they are also very, very different.  But what does link these communities is an absence of community understanding and a sense that the law, while responding to other forms of minority or disadvantaged status, has failed to respond to their needs in the same way.  This is not just perception but reality, and it is in this sense, at least, that these communities are neglected.     

In 2003 the people of New South Wales can expect significant changes to the ADA as the newly elected government will be expected to respond to a 1999 review of the Act by the NSW Law Reform Commission.  The Commission review proposed major changes to the Act, the majority of which are supported by the Board.  If, as expected, the government does turn its attention to an overhaul of the Act, it will be a good time for the community to seek better responses to the needs of the state’s neglected communities.  The Board hopes to play a role in effecting the best possible reforms of the ADA, and looks forward to the advice of these communities as to what these might be and how these might best be achieved.

Section 2

What does the Anti-Discrimination Act 1977 (NSW) say and what does the Anti-Discrimination Board do?

The ADA came into force in NSW in 1977.  It has gradually evolved with a wide variety of amendments coming into force.  

It is unlawful to discriminate against a person on the basis of the following grounds:

· sex (including pregnancy, sexual harassment)

· race, colour, ethnic or ethno-religious background, descent or national identity

· marital status

· disability (past, current or  future disability; actual or presumed)

· homosexuality (male or female, actual or presumed)

· transgender (actual or presumed), 

· age (including ‘compulsory retirement’, that is, forcing people to retire at a particular age), or

· responsibilities as a carer.

People are also protected from discrimination on the basis of an irrelevant characteristic of their relative or associate.   For example, it is against the law to refuse to employ someone because their partner is transgender, or because their friends are gay or lesbian.

Discrimination is only against the law if it happens in certain areas of public life, including the provision of employment, access to goods and services, public education, accommodation and registered clubs.

It is also unlawful under the ADA to vilify persons in certain circumstances.  Specifically, it is unlawful to commit public acts, which incite hatred, serious contempt for or severe ridicule of persons on the basis of their race, transgender status, homosexuality or HIV/AIDS status.  Such acts will not be unlawful where they are fair reports of other acts of vilification, attract a defence of absolute privilege under defamation law, or could be described as having been done reasonably and in good faith for public interest purposes such as participation in academic, artistic, scientific or research discussion or debate.

Over the years, the Board has developed a three-pronged approach to discrimination:

1. We investigate and conciliate complaints of unfair treatment or discrimination.  Only if we cannot conciliate a complaint will it be referred to the Equal Opportunity Division of the Administrative Decisions Tribunal (ADT) for formal determination. 

2. We educate people about the law.  

3. We also have a social reform function.  We recommend improvements to the law and to the way things operate so as to give people a fairer go.

Discrimination may be direct of indirect.

Direct discrimination is treatment which is obviously unfair or unequal on the basis of a prohibited ground eg. if an employer will not hire someone who is transgender even though they are the best applicant for the job.

Indirect Discrimination is where there is a requirement (a rule, policy or procedure) that is the same for everyone, but which has an unequal or disproportionate effect or result on certain groups as compared to others and which is not reasonable in all the circumstances.

An assessment of indirect discrimination involves a complaint where:

1. there is a requirement or condition with which a person must comply,

2. the person making the complaint from a particular group (eg. a transgendered person) cannot comply with the requirement or condition that is set,

3. a substantially higher proportion of people from that particular group (eg. transgendered people) compared to others cannot comply with the requirement or condition, and,

4. the requirement or condition is not reasonable having regard to the circumstances.

Section 3

How are intersex, bisexual and transgendered people covered by anti-discrimination laws around the country?

Different states and territories have taken very different approaches to extending anti-discrimination coverage for intersex, transgender, transsexual and bisexual communities.  Depending upon the jurisdiction, potential complainants from these communities might need to rely upon provisions relating to transgender, gender identity, gender history, transsexuality, homosexuality, sexuality, sexual orientation, impairment or disability.   

New South Wales
For the purposes of the NSW Anti-Discrimination Act 1977 (NSW), the same provisions - relating to ‘transgender discrimination’ (Part 3A) - may cover transgender, transsexual and intersex people.  The provision is set out below:

38A. Interpretation 

A reference in this Part to a person being transgender or a transgender person is a reference to a person, whether or not the person is a recognised transgender person: 

(a) who identifies as a member of the opposite sex by living, or seeking to live, as a member of the opposite sex, or 

(b) who has identified as a member of the opposite sex by living as a member of the opposite sex, or 

(c) who, being of indeterminate sex, identifies as a member of a particular sex by living as a member of that sex, 

and includes a reference to the person being thought of as a transgender person, whether the person is, or was, in fact a transgender person. 

The definition of transgender includes intersex people through the reference to “indeterminate sex”.  The ADB appreciates that many people with intersex conditions may be uncomfortable with, or even offended by, this description, however the Board would accept a complaint from a person with an intersex condition under this provision.  That is not to say that the Board would not accept a complaint from an intersex person under the disability provisions.  In fact, the Board has previously accepted a disability discrimination complaint from a person who claimed to have been unfairly treated because of his intersex condition.  The Act applies the following definition of disability:

disability means:

(a) total or partial loss of a person’s bodily or mental functions or of a part of a person’s body, or

(b)  the presence in a person’s body of organisms causing or capable of causing disease or illness, or

(c)  the malfunction, malformation or disfigurement of a part of a person’s body, or

(d)  a disorder or malfunction that results in a person learning differently from a person without the disorder or malfunction, or

(e)  a disorder, illness or disease that affects a person’s thought processes, perception of reality, emotions or judgment or that results in disturbed behaviour.         

Section 49A of the Act provides:

49A Disability includes past, future and presumed disability
A reference in this Part to a person’s disability in a reference to a disability:

(a)  that a person has, or

(b)  that a person is thought to have (whether or note the person in fact has the disability) or

(c)  that a person had in the past, or is thought to have had in the past (whether or not the person in fact had the disability) or

(d)  that a person will have in the future, or that it is thought a person will have in the future (whether or not the person in fact will have the disability).

It is also conceivable that a transgender person might lodge a complaint under the disability discrimination provisions, however as a matter of public policy the Board does not encourage this approach.

The Act draws a distinction between pre-operative and post-operative transgender persons:

38B. What constitutes discrimination on transgender grounds 

(1) A person ("the perpetrator") discriminates against another person ("the aggrieved person") on transgender grounds if, on the ground of the aggrieved person being transgender or a relative or associate of the aggrieved person being transgender, the perpetrator: 

(a) treats the aggrieved person less favourably than in the same circumstances (or in circumstances which are not materially different) the perpetrator treats or would treat a person who he or she did not think was a transgender person or who does not have such a relative or associate who he or she did not think was a transgender person, or 

(b) requires the aggrieved person to comply with a requirement or condition with which a substantially higher proportion of persons who are not transgender persons, or who do not have a relative or associate who is a transgender person, comply or are able to comply, being a requirement which is not reasonable having regard to the circumstances of the case and with which the aggrieved person does not or is not able to comply, or 

(c) treats the aggrieved person, being a recognised transgender person, as being of the person's former sex or requires the aggrieved person, being a recognised transgender person, to comply with a requirement or condition with which a substantially higher proportion of persons of the person's former sex comply or are able to comply, being a requirement or condition which is not reasonable having regard to the circumstances of the case and with which the aggrieved person does not or is not able to comply. 

Bisexuals, to the extent that they are covered, are covered by the Act’s provisions relating to homosexuality (Part 4C).  This coverage is discussed in greater detail in section 5.
Queensland

On 13 December 2002 the Qld parliament assented to the Discrimination Law Amendment Act 2002 (Qld)
 (“the 2002 Act”) which amended the Anti-Discrimination Act 1991 (QLD) (“the Queensland Act”).  The 2002 Act amends s.7 of the Queensland Act by making it unlawful to discriminate against someone on the basis of  the attribute of “gender identity”.  Section 12 of the amending Act defines gender identity as follows:

“gender identity”, in relation to a person, means that the person -

(a)  identifies, or has identified, as a member of the opposite sex by living or seeking to live as a member of that sex; or

(b)  is of indeterminate sex and seeks to live as a member of a particular sex.  
The amendments include intersex people within the definition of gender identity.  The Act will also make it unlawful to discriminate against someone on the basis of that person’s “sexuality”.  Section 12 of the amending Act defines “sexuality” to mean “heterosexuality, homosexuality or bisexuality”.  Prior to the amendments, the Queensland Act had covered sexuality under the clumsy and arguably offensive “lawful sexual activity”. 
The amendments offer protections for transgender persons for the first time as the Queensland Act had no provisions relating to transgender.  Conceivably, a transgender or intersex person might have tried a complaint under the impairment provisions. 
Australian Capital Territory
In the ACT, s.7(1) of the Discrimination Act 1991 (ACT) makes it unlawful to discriminate against someone on the basis of the attribute of “transsexuality”.  Section 4(1) defines transsexual as follows:

transsexual means a person of one sex who -

(a) assumes the bodily characteristics of the other sex, whether by means of medical intervention or otherwise; or

(b) identifies himself or herself as a member of the other sex or lives or seeks to live, as a member of that other sex.
This definition uses the traditional binary notion of gender and does not include a provision relating to person of “indeterminate sex”.  It is arguable that intersex persons would need to bring actions in relation to “impairment”.

Section 7(1) of the Discrimination Act 1991 (ACT) also prohibits discrimination on the basis of the attribute of sexuality.  “Sexuality” is defined by s.4(1) of that Act to mean “heterosexuality, homosexuality (including lesbianism) or bisexuality”.  

The ACT government is currently seeking community views on the extent to which the current Act protects gay men, lesbians, transgender and intersex people from discrimination.

Victoria
The Equal Opportunity Act 1995 (Vic) renders it unlawful to discriminate on the basis of gender identity which is defined in s.4(1) as follows:

“gender identity” means-

(a) the identification on a bona fide basis by a person of one sex as a member of the other sex (whether or not the person is recognised as such)

(i) by assuming characteristics of the other sex, whether by means of medical intervention, style of dressing or otherwise; or

(ii) by living, or seeking to live, as a member of the other sex; or
(b) the identification on a bona fide basis by a person of indeterminate sex as a member of a particular sex (whether or not the person is recognised as such)-

(i) by assuming characteristics of that sex, whether by means of medical intervention, style of dressing or otherwise; or

(ii) by living, or seeking to live, as a member of that sex.
This definition is highly inclusive and covers transgender (pre-operative and post-operative) as well as intersex people within the concept of “indeterminate sex”.

Tasmania
Section 16 of the Anti-Discrimination Act 1998 (Tas) renders it unlawful to discriminate against someone on the basis of the attribute of “sexual orientation” which is defined to include heterosexuality, homosexuality, bisexuality and transsexuality.  Section 3(1) of the Act defines transsexuality to mean:

“a person of one sex who

(a)  assumes the bodily characteristics of the other sex by medical or other means; or

(b)  identifies himself or herself as a member of the other sex; or

(c)  lives or seeks to live as a member of the other sex.” 

The Tasmanian Act also prohibits discrimination on the basis of gender, which is not defined by the Act.  It is unclear whether gender might be interpreted to cover intersex.

Section 16(k) of the Tasmanian Act renders it unlawful to discriminate against someone on the ground of the attribute of disability.  Section 3 of the Act defines "disability" as follows:

"disability" means any of the following that presently exists, previously existed but no longer exists, may exist in the future, whether or not arising from an illness, disease or injury or from a condition subsisting at birth: 

(a) a total or partial loss of the person's bodily or mental functions;

(b) total or partial loss of a part of the body;

(c) the presence in the body of organisms causing or capable of causing disease or illness;

(d) the malfunction, malformation or disfigurement of a part of a person's body;

(e) disorder, malformation, malfunction or disfigurement that results in the person learning differently from a person without the disorder, malformation, malfunction or disfigurement;

(f) a disorder, illness or disease that affects a person's thought processes, perceptions of reality, emotions or judgment or that results in disturbed behaviour;

(g) reliance on a guide dog, wheelchair or other remedial or therapeutic device;

South Australia
Section 29(1) of the Equal Opportunity Act 1984 (SA) makes it unlawful to discriminate against a person on the basis of their sexuality.  Sexuality is defined in s.5(1) of that Act to mean heterosexuality, homosexuality, bisexuality or transsexuality.  “Transsexual” is defined to mean “a person of the one sex who assumes characteristics of the other sex”.

Western Australia
The Equal Opportunity Act 1984 (WA) was recently amended to include a new ground of “gender history”.  The amendment made it unlawful to discriminate against a gender-reassigned person on the basis of that person’s gender history.  Section 3 of the Equal Opportunity Act defines a gender-reassigned person to mean “a person who has received a recognition certificate under the Gender Reassignment Act 2000 or a certificate which is an equivalent certificate for the purposes of that Act”.  A person wishing to obtain a recognition certificate must be able to satisfy the criteria set in s.15 of the Gender Reassignment Act 2000 (WA), which includes having undergone a reassignment procedure.  The Gender Reassignment Act defines a reassignment procedure as follows:

“reassignment procedure” means a medical or surgical procedure (or a combination of such procedures) to alter the genitals and other gender characteristics of a person, identified by a birth certificate as male or female, so that the person will be identified as a person of the opposite sex and includes, in relation to a child, any such procedure (or combination of procedures) to correct or eliminate ambiguities in the child’s gender characteristics.

The Act defined gender history to mean “…a person who identifies as a member of the opposite sex by living or seeking to live as a member of the opposite sex (being a sex of which the person was not a member at the time of birth).” 

The WA Act includes the ground “sexual orientation” which is defined to include heterosexuality, homosexuality, lesbianism and bisexuality.

Northern Territory
Section 19(1) of the Anti-Discrimination Act 1992 (NT) renders it unlawful to discriminate against a person on the basis of “sexuality” which is defined in s.4(1) to mean the sexual characteristics or imputed sexual characteristics of heterosexuality, homosexuality, bisexuality or transsexuality.  Transsexuality is not defined.  It is unclear how transgendered or intersex complainants might commence actions under the NT Act, but there is at least some suspicion that the Act might be interpreted to provide protection only to post-operative transgendered people.  The Act is being reviewed in 2003.

Commonwealth level
The Commonwealth Workplace Relations Act 1996 (s.170CK(2)(f)) makes it unlawful to terminate a person’s employment on the ground of sexual preference (not defined).

More generally, discrimination on the ground of being gay, lesbian, bisexual or transgender is not prohibited at the federal level.  Under the Human Rights and Equal Opportunity Commission Act 1986, the federal Human Rights and Equal Opportunity Commission has certain powers to inquire into any act or practice that may violate human rights or constitute discrimination in employment or occupation.  However it is not unlawful to breach the human rights and principles of non-discrimination under the Commission’s legislation and the Commission does not have the power to enforce its recommendations.

There have been a number of attempts on the part of the Australian Democrats to introduce into federal parliament a bill to make unlawful discrimination on the basis of sexuality or transgender status.    Most recently, the Sexuality and Gender Status Discrimination Bill 1997 lapsed in 1997 lacking support from either Labor or the Coalition parties. 

Section 4

Discrimination and transgender, transsexual and intersex people in NSW

This section is an analysis of the relevant parts of the ADA, being Part 3C - the transgender discrimination provisions.  These provisions also extend coverage to intersex people so for this section, transgender/transsexual and intersex are grouped.

4.1
What does the NSW law say?
Since 1 October 1996 it has been generally against the law for someone to treat a transgendered person unfairly, or harass a transgendered person, in NSW because:

· they are transgender 

· someone thinks they are transgender

· because they have a relative, friend or work colleague who is transgender, or who someone thinks is transgender.

It is also unlawful to discriminate against a non-transgender person on the basis that their associates (friends, relatives or colleagues).

If a person lives, has lived, or wants to live as a member of the opposite gender (sex) to their  birth gender, the NSW anti-discrimination law counts that person as transgender.  This means that in NSW a person is legally counted as transgender if:

· they want to live as a member of their preferred gender (the opposite gender to their birth gender), or

· they are in the process of ‘changing over’ into their preferred gender, or

· they live as a member of their preferred gender, or

· they have lived as a member of their preferred gender in the past, or

· they are intersexual and live as a member of their preferred gender.  The appropriateness of including intersex people within this definition will be considered further at a later point.

A person does not have to have had any ‘sex change’ or other surgery, does not have to have taken any hormones in the past or to be taking them now.  It does not matter what the person’s gender was at birth nor which gender is their preferred gender.  It does not matter why a person is transgender.  It does not matter how a person describes or ‘labels’ themself (for example, as transgender, trany, transsexual, or something else). 

What matters is how the person lives and behaves, or how they want to live and behave.  If a person fits any one of the ‘rules’ listed above, then the anti-discrimination law counts that person as transgender. 

In general, people must treat a transgendered person fairly in the following places or circumstances:

· in most types of employment - when a transgender person applies for a job, at work, or when a person leaves a job

· when a transgender person gets, or tries to get, most types of goods or services - for example, from shops, hotels and other entertainment places, banks, lawyers, government departments, local councils, public transport, doctors, hospitals and other medical services, the police etc.

· when a transgender person applies to get into, or study in, any State educational institution - that is, any government school, college or university

· when a transgender person rents accommodation - for example, a unit, house, commercial premises, mobile home, hotel or motel room

· when a transgender person try to enter, or join a registered club, or when a transgender person gets services from one. 

It can also be against the law if employers, State educational institutions, good and service providers, accommodation providers or registered clubs have rules or policies that:

· disadvantage many more people who are transgender, than people who are not transgender; and

· the rules or policies are not reasonable in all the circumstances.

The law extends to discrimination based on a characteristic that appertains to transgender persons or a characteristic, which is generally imputed to transgender persons. 

It is also against the anti-discrimination law for anyone to do vilify a transgender person ie.  do anything publicly that could encourage other people to hate, be seriously contemptuous of, or severely ridicule people who are transgender, or people who are thought to be transgender. 

The following types of behaviour could be transgender vilification and against the law:

· graffiti that vilifies people who are transgender

· speeches or statements made in public that vilify people who are transgender

· abuse that happens in public that vilifies people who are transgender

· statements or remarks in a newspaper or journal, in other publications, or on the radio or television that vilify people who are transgender

· people wearing symbols (such as badges) or clothing with slogans, in public, that vilify people who are transgender

· gestures made in public that vilify people who are transgender

· posters in a public place that vilify people who are transgender

‘Recognised transgender’ people are legally counted as their gender (sex) with which they identify, other people who are transgender are not.

All people who are transgender must be treated fairly - in employment, when getting goods or services, and so on, but, under NSW law, only some people who are transgender are legally counted as being the opposite gender (sex) to their birth gender (that is, as their preferred gender).  A person is legally their preferred gender if they are what the law calls a ‘recognised transgender’ person.  Only a few people who are transgender will qualify as ‘recognised transgender’ people.  Under the anti-discrimination law a person can only be a ‘recognised transgender’ person if: 

· they have a new birth certificate issued by the NSW Births, Deaths and Marriages Registry that states the sex they identify with, or 

· they have an equivalent document known as an ‘interstate recognition certificate’ issued under South Australian, Northern Territory, ACT or Western Australian laws.

A person can only get a new NSW birth certificate issued, if:

· their birth was originally registered in NSW, and

· they are over 18 (or, if they are under 18 their parent or guardian agrees to the person doing this), and

· they have had sex reassignment surgery (sex reassignment surgery includes any surgical alteration to reproductive organs, for example, to a person’s womb or genital area), and

· they are not currently married.

If they are a ‘recognised transgender’ person, the NSW law counts a transgender person as being legally their preferred gender.  For example, in general, if a person is a male to female ‘recognised transgender’ person they have the legal right to be considered for a job that is legally allowed to be for women only.  Similarly, in general, they have the legal right to receive a service targeted at women only (for example to attend a women-only gym or to be charged the female rate for insurance).  A person also has the legal right to be treated fairly, that is, in the same way that all other women are treated. A person must not be treated differently or unfairly just because they are transgender. 

If a transgender person is not counted as a ‘recognised transgender person’, it can be much harder to legally force others to treat them as gender with which they identify.  It is arguable that the refusal to recognise the sex of a non-recognised transgender person which occurs in a situation where the same service/facility/employment opportunity is provided for both men and women will amount to indirect transgender discrimination. 

For example if:

· they are not allowed to use the toilets of the sex with which they identify

· they are not allowed to use the change rooms of the sex with which they identify

· their employer refuses to record them in their personnel or other records as being of the sex with which they identify

it may be arguable that the rule, requirement or policy that is being imposed is that only people born of the particular sex are allowed to use the sex specific service/ facility or employment opportunity.   Of course, in terms of forcing people to treat a transgender person as being of the gender with which they identify, it is much harder to make out a complaint of indirect discrimination than to point to a specific legislative provision mandating such treatment.  This is an issue of critical importance to transgender people, as being treated as a member of the sex with which they identify is central to any notion of fair treatment.

4.2
Has the Act been used by transgendered people?
In the 2001/2002 financial year, the Board fielded 64 enquiries from transgendered persons relating to alleged breaches of the Act, while another seven transgendered persons enquired about transgender vilification.  Transgendered persons comprised less than 1% of persons contacting the Board’s enquiries service.  Not all of these enquiries, however, result in formal complaints to the Board.  

In 2001/2002 the Board received 11 complaints from transgendered persons alleging breaches of the ADA.  The Board also received 2 complaints of transgender vilification.  This constitutes about 1% of the Board’s total complaints for this period. This number was down on the previous year when 20 complaints of transgender discrimination were received, together with one complaint of transgender vilification.  The Board received 18 complaints in 1999/2000 (as well as 1 complaint of transgender vilification) and 24 in 1998/1999 (with 22 complaints of transgender vilification).

4.3
Decisions of the ADT and other Tribunals and Courts on transgender issues

Most complaints to the ABD to not proceed to the ADT and others settle before the Tribunal is required to make a formal determination.  The ADT has therefore been required to issue formal judgements in relation to very few transgender complaints.  Those decisions of the ADT relating to transgender matters are outlined below, together with one decision of the Victorian Civil and Administrative Tribunal.
Lawarik v Chief Executive Officer, Corrections Health Service [2003] NSWADT 16

In this matter, Ms Lawarik was a state prisoner who, shortly after she was incarcerated, sought access to hormone therapy through Corrections Health Service.  Ms Lawarik sought the therapy as part of her transition to living as a woman.  She alleged that she was refused as a consequence of a Departmental policy, which precluded provision of hormone therapy unless the prisoner had been on such therapy prior to incarceration.  Ms Lawarik had not been taking hormone therapy prior to her imprisonment, and alleged that decisions by two Departmental doctors to deny her access to this therapy reflected the Department’s discriminatory policy.

The two doctors involved were a Dr Yee, the resident medical officer, and a Dr Thompson, a consultant psychiatrist to the Corrections Health Service.

Dr Yee’s decision, dated 19 September 1997, was to refer the complainant for psychiatric assessment.  Dr Thompson’s decision, dated 30 September 1997, was to seek confirmation of the complainant’s story by reference to a sexual health service the complainant claimed to have attended, but to recommend against therapy at least until sentencing and possibly classification.  Ms Lawarik lodged her complaint on 4 November 1997.

The complainant argued that the Department continued to treat her unfairly after this date, but these matters could not be considered because they post-dated the time when the written complaint was lodged with the ADB.  The complainant was finally granted access to the therapy in December 1999, more than two years after she had first requested it.  The Tribunal noted that the Board had received correspondence from the complainant in March 1999 which it could have characterised as a new complaint, but did not.  The Tribunal was not critical of the Board’s decision, noting that since the time of decision a number of Tribunal cases had clarified a range of technical requirements relating to complaint-making (implying there is now clearer direction in relation to such questions).

The Department disputed that Ms Lawarik was, at the relevant time, a transgender person.  It was conceded by the complainant that she had not been living publicly as a woman prior to incarceration.  The complainant said she had taken steps to begin living as a woman only three or four months before her arrest, by actions including speaking with other transgender persons and sharing her plans with her (then) partner.  The Tribunal considered the term “seeking to live as a member of the opposite sex”, together with the 2nd reading speech which had accompanied introduction of the transgender provisions, and concluded “…it is not enough for a person to think about living as a member of the opposite sex, and to have decide that that is what they will do at some stage. The person needs to have made that choice and there needs to be some positive indication, through the person’s own conduct, that they have made that choice and are “seeking to live as a member of the opposite sex”.”

The Tribunal was satisfied that Ms Lawarik’s conduct in the three or four months prior to her incarceration and her behaviour inside prison indicated that, at least from September 11 (the date she requested hormone therapy) she was seeking to live as a member of the opposite sex.

The Tribunal and complainant disagreed about what constituted the relevant ‘service’ for the purposes of the case.  The Department argued that the service was ‘medical assessment’, which had been provided, and that it was not a specific therapy or treatment.  The Tribunal disagreed - Ms Lawarik had sought and been denied a service that the Department did in fact provide to others.  This was not a case of trying to make the Department provide a new service - there was already a policy in place, which provided for access to hormone therapy in appropriate cases.

The Tribunal considered the issue of direct discrimination - was the complainant treated less favourably on the basis of her transgender status?  The Tribunal decided that the ground for refusal was ‘patient management’, not the complainant’s transgender status.  The therapy had been refused by the doctors because they were seeking more information and advice from people with greater expertise and not because they were enforcing a policy.  Indeed, their desire for more information suggested they intended to advise contrary to the policy.  Given that the ground for decision was not transgender status but something else altogether, the question of whether the complainant had been treated less favourably did not arise.

The Tribunal then considered indirect discrimination.  Was there the imposition of a condition, which had a disproportionately negative impact upon transgender people?  The Tribunal concluded that the condition was that a patient’s self-diagnosis of a condition be subject to specialist assessment before embarking upon a course of medication (in Dr Yee’s case) or that a patient’s self-diagnosis be confirmed by someone with greater expertise and with a history of dealing with the patient (for Dr Thompson).  These conditions were reasonable and had no disproportionate impact on transgender people.

“Where the condition is not urgent or life-threatening and where the medication would have a profound effect on the physical and psychological status of the patient, these were very reasonable requirements.”

The complainant’s complaint was dismissed.
Farmer v Dorena Pty Ltd [2002] NSWADT 81

In 2002 the ADT determined the matter of Farmer v Dorena Pty Ltd. This was a case 

where the complainant alleged that the Managing Director of the respondent recruitment company had directly discriminated against her on the basis of her transgender status in 1998.  Ms Farmer considered the respondent had discriminated against her by failing to provide her with a service. 

Ms Farmer had first approached the respondent agency in about 1988 when she was living as a man.  In March 1998 Ms Farmer approached the respondent and asked whether her change of gender would impact on her chances of obtaining employment through the agency.  The respondent had suggested that this would be no barrier.  Ms Farmer advised the respondent of her most recent employer and the respondent undertook to contact her former employer for a reference, and then get back to her.  He did neither.

Shortly afterwards, Ms Farmer sought a referral to a specific position being advertised by the respondent.  The respondent advised the complainant that the employers wanted a woman.  When Ms Farmer reminded the respondent that she was now a woman, the Managing Director responded by saying that the flexible working conditions reflected the employer’s desire for a woman with children and, when pushed by the complainant, added that the employer wanted a “vanilla woman”.  The respondent claimed this term was used to describe a woman “with no complications”.  Ms Farmer considered this a reference either to homosexuality or to sexual practices.

The Tribunal found that the respondent did not take any action to place Ms Farmer in any position.  He did not seek a reference from Ms Farmer’s former employer, did not process her application and did not, despite his assertions, forward her application on to one of his consultants.

The Tribunal concluded that the respondent’s reference to a vanilla woman was a reference to the client’s transgender status.

The respondent’s failure to action the complainant’s application, combined with his insensitive approach to the complainant, demonstrated that he had treated her less favourably than he would have treated a non-transgendered person in the same or similar position.

The Tribunal referred to submissions that the agency had been providing a service to the client employers, but was not providing a service to individual applicants. The Tribunal was not convinced: even putting this argument in its best form for the respondent, the Tribunal was still prepared to accept that while providing a service to the respondent the agency was also providing a service to the applicant.

The respondent had undertaken to get back to the complainant after checking with her most recent employer - in so doing he undertook to provide her with a service and impliedly undertook to continue providing her with a service subject to receiving a favourable reference.  The respondent failed to provide the service.

The complainant had produced no evidence of economic loss and the Tribunal felt in the absence of such evidence that no award for such loss could be made.  The Tribunal awarded the complainant $6,000 for her stress and humiliation.  This decision has been appealed. 

Farmer v James Recruiting Pty Ltd [2002] NSWADT 82

The same complainant had also brought a complaint against a second recruitment company, James Recruiting Pty Ltd.  In this case, the Tribunal found that the respondent had treated the complainant less favourably than other applicants with comparable skills and experience.  On at least six occasions the respondent had referred for positions people who were no more skilled or who were less skilled than the complainant.

However, the Tribunal went on to find that that the less favourable treatment had been based on the respondent’s unfavourable view of the complainant’s manner, combined with her view of the complainant’s work experience and skills, and not on the basis of transgender status.

Although it had not been argued, the Tribunal considered whether the complainant’s manner, described by the respondent to include the capacity for provocative and aggressive behaviour, could amount to a characteristic which appertains to or is generally imputed to transgender persons (which may have evidenced a breach of s.38B(2)).  The complainant had produced a series of articles outlining the emotional impacts of undergoing gender change.  The Tribunal noted that the professional or other qualifications of the article authors were not always clear, and in any event they did not discuss the manifestations of emotional impact, such as being provocative or aggressive, particularly in relation to people from whom assistance is being sought.  The Tribunal was not satisfied that the respondent had formed a view on the basis of a characteristic, which appertains or is generally imputed to transgendered persons.    

Ms Farmer’s complaint was dismissed.

Menzies v Waycott & Anor 2001 VCAT 415

Transgender issues were considered further in a decision of the Victorian Civil and Administrative Tribunal.  In Menzies v Waycott & Anor the Tribunal considered a complex matter involving a complainant who had been born biologically male, who had entered a two year program with the Monash Medical Centre Gender Dysphoria Clinic, commenced living as a woman from 1996 and, in 1998, had undergone sex reassignment surgery.  The complainant was regarded by the Tribunal as a transsexual female.

The managing director of the respondent employer (Astrovac), Mr Waycott, had employed the complainant on a trial basis, future employment being subject to the complainant’s sales figures.  The employer had known the complainant for many years as a man, however at the time the contract of employment was negotiated the employer knew that the complainant had decided to take steps to change her gender.  The complainant commenced work 16 February 1996 as Sharon Menzies.

Prior to this starting date, the complainant had been visited twice by the manager of Astrovac’s commercial division, Mr Hicks.  On the first visit, Mr Hicks had advised that while he could handle “the situation” (the complainant’s gender change), his view was that Mr Waycott would not be able to do so.  On a second occasion, Mr Hicks conveyed a message from Waycott that the complainant should work from home.  The complainant refused.  In April 1996 the first respondent offered to double the complainant’s salary if she would revert to living and dressing as a man.

There was evidence, which was accepted, that the complainant performed well in her position, that her sales figures were good and that her contract was extended on the basis of her profitability. 

The Tribunal considered arguments about the way in which the complainant was treated within the workplace during her period of employment, and concluded that her environment at Astrovac was “variable”.

The parties disputed the complainant’s management of a large project for the respondent.  It was during the project that the complainant took accrued annual leave to undergo and recuperate from sex reassignment surgery.  In the complainant’s absence from work, the contract was transferred to Mr Hicks who reviewed the progress to date as being extremely poor, requiring substantial changes due to the complainant’s poor work.  The complainant was dismissed on 26 March 1998, allegedly for poor performance.

In considering whether transsexualism was a substantial reason for termination, the Tribunal noted the complainant’s excellent work record, her technical and professional capacity to do the job in question and the fact that there had been a series of “incidents” marking the complainant’s employment which suggested that Astrovac management had not anticipated and was ill-prepared to manage issues arising in connection with the complainant’s transsexualism.

The respondents argued that since they knew of the complainant’s intentions to live as a woman when they employed her, they should not be deemed to be anti-transgender.  Instead, the Tribunal found that the respondents had not really believed the complainant would go through with it - the respondents had believed that either the complainant would lose her nerve or that they would convince her not to pursue life as a women.  The Tribunal found that Mr Waycott felt considerable unease in the presence of the complainant.  The Tribunal determined that it was reasonable in all the circumstances to conclude that when the respondent decided to terminate the complainant, he was treating the complainant less favourably because of her transsexualism. The Tribunal noted that the less favourable treatment included treatment on the basis of a characteristic imputed to transsexuals. In these circumstances the respondents had considered the complainant’s determination to live as a woman to be a psychological abnormality and further regarded her physical state as an abnormality.

The Tribunal noted that transexualism needed to fall within one or more of the attributes set out in section 6 of the Equal Opportunity Act 1995 (Vic).  The relevant possible grounds were “sex”, “impairment” and “physical appearance”.

New provisions to extend the Equal Opportunity Act’s protections to prohibit discrimination on the basis of gender identity came into force during the hearing of the case, but could not be used in the current case. This meant that while the Tribunal considered the complainant’s transsexuality to be the basis upon which she had been unfairly treated, the Tribunal could not find in her favour unless it were satisfied that transsexuality could be covered by the grounds sex, physical features or impairment.

The Tribunal considered that the dictionary definition of “sex” meant the state of being male or the state of being female.  It did not, therefore, include transexualism.

The complainant argued that transsexualism was covered under the attribute “physical features”.  Specifically, she argued that the term “physical features” included her breast implants, alterations to her voice, absence of male genitalia and the fact that while she lives as female she retains some physical features of her birth gender.

The Tribunal disagreed, concluding that “physical features” was intended to have its ordinary meaning and that this could not be held to include transexualism.

The Tribunal went on to consider whether the complainant might be covered by the definition of “impairment”.

S.4 of the Act defined impairment to include, among other things, “a malfunction of a part of the body, including … a mental or psychological disease or disorder”.

The Tribunal considered the dictionary meanings of the terms “malfunction”, “mental” and “psychological”.

The Tribunal concluded that “transsexualism amounts to a failure by a part of the body to function properly and that the failure has a mental component. This is because a transsexual …. has the physical body of one sex but considers they are truly of the opposite sex, and so firmly is this conviction held that the person may take significant steps, including surgery, to try and mend the dissonance between mind and body”.

The Tribunal accepted evidence that transsexualism was a biological disorder, but that in so characterising it this did not mean that it was not also a mental disorder.  While it did not equate with the mental or psychological disorders which psychiatrists usually see, the Tribunal accepted evidence that there are mental consequences of biological disorder and concluded that transsexualism was a biological disorder which resulted in a lack of synchronism between a person’s physical and psychological gender.  

There was some discussion as to whether the impairment continued past the point at which a person underwent sex reassignment surgery, and there was some evidence that the impairment ended when the surgery occurred.  The respondents argued that since they terminated the complainant after her surgery, she no longer had an impairment at that time.  However, the Tribunal was not required to determine that point as it decided that the complainant’s “transition program” concluded at the end of a period of recuperation (extending the impairment beyond the actual act of discrimination).  In any event, the Tribunal observed that the provision for imputed impairment could have if necessary been used to save the complaint.

Accordingly, the Tribunal held that the complainant had been unlawfully discriminated against on the basis of her impairment.   The Tribunal made no further orders, calling for additional evidence before decisions could be made about compensation.  These additional orders have not been reported.

Wilde v Day [2002] NSWADT 114

Finally, in the matter of Wilde v Day the complainant had alleged transgender vilification.  Specifically, the complainant had alleged that she had been vilified by way of a report to police and a second report to a court official in connection with the respondent’s application for an apprehended violence order.  The Tribunal concluded that unlawful vilification could only occur in relation to public acts and that such statements were not public acts as defined in the legislation.  Even if the Tribunal was wrong on this point, it noted that the vilification provisions include an exception for communications to which the defence of absolute privilege would apply in proceedings for defamation.  The Tribunal considered that statements to police and to court officials in connection within legal proceedings were privileged and as such not subject to the transgender vilification provisions.  Ms Wilde’s complaints were dismissed.

In re Kevin [2001] FamCA 1074

The recent Family Court decision of In Re Kevin is not described in detail in this paper.  Instead, it is the subject of another paper to be presented at the ADB’s Gay & Lesbian Mardi Gras Festival Forum.  In summary, this case involved an application, pursuant to the Marriage Act 1961 (Cth), for a declaration of validity of a marriage between a post-operative female to male transsexual (Kevin) and a woman.  The Marriage Act 1961 requires that a valid marriage must be between a man and a woman.  The Court determined that these words have their ordinary contemporary meaning and, in this case, this included recognising Kevin as a man.  Kevin had been living and accepted as a man, undergone sex reassignment surgery and been issued a new birth certificate under the Births Deaths and Marriages Registration Act 1995 NSW.  The Court took into account the fact that Kevin was legally recognised as a man under NSW law. 

It is unclear whether the Court would have recognised Kevin as a man for the purposes of the Marriage Act 1961 had he not been legally recognised as such under NSW law.  As a result, transgender people in states which do not enable them to be legally recognised may not be afforded the same rights under federal legalisation as those transgender people who can be legally recognised under State and Territory laws.

In re Kevin has been appealed by the Commonwealth government.
Section 5

Discrimination and bisexual people

5.1
How does the Anti-Discrimination Act address bisexual people?
The Act makes unlawful discrimination against persons on the basis of their homosexuality (defined to include male and female homosexuality).

It is not unlawful to discriminate against a person on the basis of their heterosexuality.  Discrimination against persons on this basis would be permitted under the Act, and it is this fact which has enabled gay and lesbian organisations to operate services and community groups specifically for gay men and lesbians.  

Discrimination against persons on the basis of their bisexuality is a more complex area.  The Board can and does accept complaints from persons alleging discrimination on the basis of their bisexuality under the Act’s homosexual discrimination provisions.  These complaints are accepted in circumstances where a complainant’s adverse treatment has resulted from the homosexual aspects of their life, or their perceived homosexuality, rather than because of those aspects of their life, which resemble heterosexuality.  It is, of course, a fine line, but the Act does not currently provide recourse for bisexuals who consider they have been subjected to discrimination because they are not homosexual.  

By way of example, a person denied membership of a gay and lesbian organisation because they are bisexual could not demonstrate a breach of the Act because their adverse treatment is not based on the fact that they are homosexual, but, rather, on the fact that they are not.

5.2
The need for improved coverage

The Board supports inclusion of bisexuality as a ground for unlawful discrimination.  The Board notes the reality that for many bisexual people, their experiences of discrimination are not because of the homosexual aspects of their life, but are specifically because of their bisexuality.  Responses to sexual diversity are varied, personal and sometimes inexplicable, but it is undoubtedly the case that some people find bisexuality especially repugnant.  For some people, this particular form of sexuality represents greater deviance from what is acceptable than does homosexuality.  These people will be employers, educators and providers of goods and services, and it can be safely concluded that some will discriminate against people very specifically on the basis of bisexuality.  While the Board accepts complaints from bisexual people who have been subjected to discrimination on the basis of their sexuality, there are no ADT rulings on the exact definition of “homosexuality” and there is a risk that in certain circumstances, discrimination on the basis of bisexuality will not be covered by the ADA. 

In reviewing the ADA, the NSW Law Reform Commission noted
 that the ground “homosexuality” might discourage bisexuals from lodging complaints of discrimination because they do not identify as homosexual.  The Commission also noted that standard practice across Australian jurisdictions is for coverage to be afforded on the basis of sexuality or lawful sexual activity, not on so specific a ground as homosexuality.

The Law Reform Commission recommended specific inclusion of bisexuality within the term “sexuality”, together with heterosexuality, homosexuality and lesbianism.

While supporting the Commission’s position on the inclusion of bisexuality as a ground of unlawful discrimination, the Board does not support the replacement of “homosexuality” with the broader ground “sexuality”.  Nor does the Board agree with the inclusion of “heterosexuality” as a prohibited ground (as pursued in the NSW Legislative Council from time to time by the NSW Christian Democratic Party).  The Board opposes these proposed changes on the basis that there is inadequate evidence of their need and because of the risk that such provisions might be used to undermine organisations and services working to redress past injustices to gay men and lesbians.

If the Act were to be changed so that the unlawful ground were sexuality rather than homosexuality, or amended to include heterosexuality as a prohibited ground, then the amendments must include a special measures provision to permit acts of discrimination in certain circumstances.  Special measures provisions are common within anti-discrimination legislation and are designed to permit positive discrimination where such discrimination aims to redress past wrongs/afford special opportunities to marginalised groups.  Without such a special measures provision, it is almost inevitable that the first respondents under the new broader ground will be those very agencies and events which seek to redress past wrongs by affording gay men and lesbians a sense of cultural identity and/or by providing safe places for socialisation and community activity.

Alternatively, gay and lesbian organisations could apply for an exemption from the Act.  Exemptions are granted by the Attorney General following a recommendation from the Board (in the form of its four-person statutory board).  Exemptions are usually recommended where they aim to redress past wrongs and provide assistance to a marginalised group in support of its claim to equality of outcome.  Of course, there are no guarantees that either the statutory board or the Attorney General would support the exemption.

Section 6

Special issues for intersex people

While the ADA covers intersex as included within the definition of transgender, there are views within the community that this is an inappropriate categorisation.  Some people with intersex conditions consider that their complaints of discrimination are more appropriately considered as “disability” matters.  To assess whether or not this is a reasonable claim, some understanding of intersex conditions is required.  An overview of intersex conditions is set out below.

6.1
What are intersex conditions?

“Intersex” is an umbrella term that refers to a myriad of medical conditions which nearly always develop in utero and result in an individual having both female and male sexual characteristics.
  The criteria that are usually used to determine an individual’s sex for medical purposes include:

· genetic or chromosomal sex - a genetic female has a chromosome pattern of 46,XX and a genetic male has a chromosome pattern 46,XY

· gonadal sex - testes usually develop in a XY fetus and ovaries usually develop in a XX fetus

· external genitalia

· internal genitalia

· hormonal sex - men and women typically produce and respond to both androgens and estrogens, but the level of these hormones usually differ in men and women.

For most individuals, all of these factors are congruent and the individual is clearly either male or female.  Intersex conditions are characterised by an ambiguity within one of these factors (for example, some individuals are born with external genitalia which is not typically male or female), or an incongruence among the factors that determine an individual’s sex.  

Sometimes it is immediately apparent at birth that the child has an intersex condition.  When a baby is born with ambiguous genitalia, a preliminary decision about the appropriate sex of rearing will be made by medical practitioners on the basis of a number of factors, including the individual’s potential for fertility, capacity for sexual functioning, endocrine function, potential for malignant gonadal change and testosterone imprinting of the fetal brain.
   It should be noted, however, that some individuals with intersex conditions are not diagnosed until they reach puberty or even adulthood.

6.2
Consent to cosmetic surgery
One of the most controversial debates amongst people with intersex conditions and their treating medical practitioners is how to treat infants who have been diagnosed with an intersex condition. Until recently, medical practitioners regarded the birth of a child with an intersex condition as a medical emergency which required the immediate determination of the sex of the child and surgery in order to ‘normalise’ the appearance of the child’s external genitals.  In addition, medical practitioners urged parents to keep their child’s condition a secret and to bring the child up in strict accordance with the conventions that govern the child’s assigned sex.  It was assumed that if these steps were taken the individual’s gender identity would accord with his or her assigned sex.

More recently, organisations representing the interests of people with intersex conditions and some medical practitioners and ethicists argue that cosmetic surgery should only be performed if the patient requests such surgery and has been fully informed of the risks and likely outcomes. 

6.3
Does the Anti-Discrimination Act 1977 (NSW) protect intersex people from unlawful discrimination?

As noted above, the Anti-Discrimination Act (1977) (NSW) defines a “transgender person” to include intersex people. 

Some people with intersex conditions assert that transsexualism and intersex conditions are distinct medical conditions, and therefore argue that it is inappropriate to include people with an intersex condition within the Act’s definition of a transgender person.
  Indeed, the Androgen Insensitivity Syndrome Support Group Australia Inc. contends that the definition of a transgender person should be amended to expressly exclude those with intersex conditions.

Individuals who have been discriminated against because they have an intersex condition and do not wish to utilise the provisions in the Act that render discrimination against transgender people unlawful might conceivably frame their complaint as one of disability discrimination.  

Specifically, it would appear that intersex conditions could be characterised as “the malfunction, malformation or disfigurement of a part of a person’s body”, although there is no case law on this point.  The Anti-Discrimination Board considers that the definition of disability in the Act is sufficiently broad to cover intersex conditions.  There is a view that it would be appropriate to make such coverage explicit.  Such clarification would ensure that people with intersex conditions who wish to frame their complaint as one of disability discrimination are not forced to characterise their condition as the “malfunction, malformation or disfigurement” of part of their body in order to demonstrate that they have a disability for the purposes of the Act.  It is further argued that amending the definition of disability in the Act to include intersex conditions might have an educative effect in raising awareness of intersex conditions, as well as providing certainty regarding people’s rights and responsibilities under anti-discrimination law. 

There is a differing view that intersex conditions should have their own separate coverage, distinct from disability and transgender.

6.4
Has the Anti-Discrimination Board received any complaints of intersex discrimination?

In 2002 the Anti-Discrimination Board received a complaint from a man with an intersex condition who alleged that he had been discriminated against on the ground of his disability and homosexuality by a shop from which he regularly purchased grocery items. This complaint was successfully conciliated by the Board.  The Board has not received any other complaints from people who are intersex.

It may be that one of the reasons the Anti-Discrimination Board has received so few complaints of unlawful discrimination from people who are intersex is that many people with intersex conditions fear exposure of their condition, being acutely aware of the ignorance and prejudice that surrounds these conditions in Australia.  

Section 7

Deficiencies in current legislative protections

It is one thing to have coverage under the relevant anti-discrimination legislation, but this will not of itself eliminate discrimination nor offer real recourse for all experiences of discrimination.  Current legislative protections in NSW are inadequate and speedy reform is required to facilitate meaningful responses to discrimination.  Some of these deficiencies relate specifically to the transgender provisions while others are more general defects within the Act.

7.1
Inadequacy of individual complaints-based systems

Anti-discrimination laws, both Commonwealth and State, place a strong emphasis on individual complaints systems, which places significant emotional and financial burdens on individuals to enforce their rights.  Individual complaints are made all the more difficult given that those who experience discrimination are often members of marginalised groups in our community.  These groups often have little awareness of the existence of anti-discrimination laws, let alone how to utilise these laws for their benefit.

Individuals who have been categorically discriminated against over their lifetimes will sometimes have difficulty in naming the treatment as discrimination because, given the regularity of the experience, it is somehow normalised. 

The individual experience of discrimination rarely fits neatly within the defined parameters of anti-discrimination laws and processes.  For people to be able to use the complaints mechanisms available, they must be able to name their experience as one of discrimination, understand their rights under anti-discrimination laws and have sufficient information and resources to utilise anti-discrimination laws as a means of combating the discrimination they experience.  Those most likely to need the mechanisms for redress are often least likely to have the information, support and resources to do so.
Generally, the more vulnerable a community is to discrimination the more difficult it can be for members of that community to take legal action to redress that discrimination.  This is often because of fears of victimisation or because the very disadvantage suffered makes people less likely to be able to access complainant driven remedies.  In some instances these factors also lead to people withdrawing their complaints.  The Combined Community Legal Centres Group (NSW) has argued that the emphasis on individual complaint mechanisms is problematic for the following reasons:

1.  those who are most marginalised, and most in need of protection from the law, are the least likely to trust or have contact with complaint bodies;

2.  individuals who lodge complaints are among the least likely in the community to be able to comply with the procedures necessary to establish their case;

3.  the nature of the discriminatory conduct may mean that individuals affected are less likely to complain, due to concerns that publicity regarding the incident will expose them to further discrimination or harassment;

4.  individuals are more likely to be affected by significant delays in complaints handling; 

5.  there is often a significant imbalance of power between complainants and respondents, particularly in relation to the capacity of the parties to bear the costs involved, and this often leads to unsatisfactory settlements at conciliation. Complainants are less likely to have the financial resources to proceed to hearing;

6.  conciliated settlements do not produce binding precedents;

7.  “burn out” by complainants because of the demands of the process; and the inability of a system based on individual complaints to deal with systemic discriminatory practices.

A limitation of the ADA is the inability of the President to initiate a complaint into possible discrimination on his or her own motion.  If vested with this power, the President would be empowered to make complaints and thereby launch Board investigations into matters involving those vulnerable groups who are less likely to be able or willing to complain. 

The President is also restricted in his ability to contribute to the outcomes of matters being heard by the ADT.  The President has no power to intervene in those proceedings and may only be present if the Tribunal requests that an officer of the ADB assist the Tribunal.
  This is in contrast to other anti-discrimination jurisdictions in Australia where either powers of intervention exist and/or where powers are conferred enabling the President to represent complainants in the relevant Tribunal.

7.2
Religious exception

The ADA includes a very broadly constructed exception for religious bodies.  Section 56 provides:

Nothing in this Act affects:

(a)
the ordination or appointment of priests, ministers of religion or members of any religious order,

(b)
the training or education of persons seeking ordination or appointment as priests, ministers of religion or members of a religious order,

(c)
the appointment of any other person in any capacity by a body established to propagate religion, or

(d)
any other act or practice of a body established to propagate religion that conforms to the doctrines of that religion or is necessary to avoid injury to the religious susceptibilities of the adherents of that religion.

While the freedom to practice religion is an important one and most people would agree that religious bodies should be free to determine who might be trained and appointed to provide religious leadership, religious bodies have much greater freedom to discriminate than this.    The Act permits religious bodies to discriminate in the appointment of any other person in any capacity, or by any other act or practice which conforms to the doctrines of that religion.

These rights are broader than is required to give effect to the UN Declaration on the Elimination of all Forms of Intolerance and of Discrimination Based on Religion or Belief
.

It is conceivable that a body of people who practised a religion with doctrines supporting the superiority of particular races, the harassment of women or the oppression of sexual minorities would have practices based on these doctrines, and under the current Act these practices would be exempt from complaint.

With some exceptions, religious bodies are not famed for their acceptance of transgender, transsexual, bisexual or intersex people, and have historically marginalised and/or oppressed these communities.  These bodies are also big employers, providers of education and, increasingly, suppliers of state-funded and other services, including accommodation and welfare.  It does not seem reasonable that such bodies are able to discriminate against these neglected communities, yet the current Act would allow them to do so where they argue such discrimination is consistent with their religious doctrines or necessary to avoid injury to the religious susceptibilities of adherents to that religion.

In its review of the ADA, the Law Reform Commission noted that while exceptions for religious bodies are features of many state and territory anti-discrimination Acts, the exception enjoyed by religious bodies in NSW is the broadest.  In other jurisdictions
, religious bodies are permitted to discriminate in connection with the appointment of personnel to perform functions in relation to, or who otherwise participate in, any religious observance or practice, rather than the appointment of persons “in any capacity” (as in NSW).  The Commission recommended that religious bodies should retain the entitlement to discriminate in relation to the appointment of religious personnel (current s.56(a) and (b)), should be entitled to discriminate in the appointment of other positions only where these positions require a commitment to the tenets of the particular religion (a narrowing of the current s.56(c)), but should not enjoy any broader exception than this (thus s.56(d) should be repealed).

7.3
Sporting exception

At present there is an exception in the ADA which permits exclusion of transgendered persons from participation in sporting activities for members of the sex with which they identify (unless the “sporting activity” relates to coaching or sports administration).  The exclusion of transgender persons from sport has significant implications for their health and well-being and for their involvement in community life.

This prohibition is supported by those who fear some transgender athletes, most notably male to female transgendered persons competing in events where size and strength are beneficial, will have an unfair advantage.  There are also some legitimate concerns about the requirements of international sporting bodies with which local leagues are affiliated.

The NSW Law Reform Commission has recommended
 that the exemption be limited to competitive sporting activities based on strength, stamina or physique.  The Board notes that the exemption would lawfully permit the exclusion of transgender persons from the majority of sports organised by clubs and associations which generally could be described as “competitive”.  The Board recommends that consideration be given to limiting the exemption to competitive sport at a representative level rather than all competitive sport.  In this way, it may be possible to provide greater access to sporting opportunities for transgender people while accommodating the requirements of international sporting bodies which may continue to require discrimination of a level not acceptable under Australian domestic law.

In 2002 the Gay Games VI Sports and Cultural Festival was held in Sydney.  The Gay Games Board adopted a transgender policy
 which had been designed to both encourage participation by transgender people and address any concerns around fairness.  The policy invited all participants to register by reference to some legal documentation, such as a passport or driver’s licence.  Where the gender indicated on the document matched the participant’s nominated gender, then this was the gender recorded for the purposes of the Games.  Where there was discord between the gender recorded in the documentation and the nominated gender, participants were entitled to produce other evidence in support of their nominated gender, such as a doctor’s letter advising that the participant had been engaged in a hormone program for two years and/or proof of having lived as the chosen gender for a period of at least two years.  Where records were broken, the relevant Australian or international sporting body was entitled to exercise its discretion in deciding how to record the performance.  Technical officials supervising events were empowered with the discretion to take such steps as were deemed necessary to ensure fairness and to avoid any risk of injury.  A grievance panel was established to consider appeals.  
7.4
Distinction between recognised and non-recognised transgender 

Currently, as outlined above, the ADA provisions, which relate to transgender include a distinction between a “transgender person” and a “recognised transgender person”.  Under the Births, Deaths and Marriages Registration Act 1995 (NSW) (BDMRA) a “recognised transgender person” is defined as a person who has had sexual reassignment surgery and has had their sex altered on the Births, Deaths and Marriages Registry whereas a “transgender person” has not. 

The NSW Law Reform Commission has proposed that this distinction between recognised transgender persons and transgender persons who are not recognised under the BDMRA or other corresponding law be retained
. 

Pursuant to s.32B of the BDMRA people whose births are registered in NSW and who are over 18 and who have had sexual reassignment surgery can alter their birth certificates in NSW to reflect a change in sex.  Pursuant to s.32I of the BDMA people who hold an interstate recognition certificate will also be treated as the gender recorded on the certificate for the purposes of NSW law.  Interstate recognition certificates are available in the Northern Territory, ACT, South Australia and Western Australia
.

Legal recognition of a person’s sex under NSW law affects things like: 

· status under criminal law where crimes committed by and/or towards men and women are treated differently, for example, rape, 

· status under child welfare laws; and

· the making of a statutory declaration, affirmation or oath that information given is true and correct when that information includes questions about gender, for example details on a driver’s license.

By maintaining this legislative distinction there are instances where a non-recognised transgender person may be left without coverage under the ADA, particularly with respect to NSW laws for which gender is a material consideration. 

Under the current provisions of the ADA a “recognised transgender person” has an enforceable right to be treated as a member of their reassigned sex.  Treating a “recognised transgender person” as a member of their former sex is specifically included in the definition of discrimination against “recognised transgender persons”.  It is not specifically included in the definition of discrimination against transgender persons.  This appears to indicate a legislative intention to differentiate in regard to the rights afforded to the two categories of transgender persons.

The law in this area is unclear and complex and the Board notes, for example, that a non-recognised transgender person who is refused a gender specific service because they are not legally recognised as the gender required to access the service may be unable to complain of the refusal under the current provisions of the ADA.  While the law in this area is unclear, and from a policy perspective, the Board encourages agencies providing such services to accommodate all transgender persons regardless of their legal status. 

The Board is also aware that many transgender persons do not want to have gender reassignment surgery because, for example, it has various significant risks attached or because they cannot afford such surgery as it is prohibitively expensive.  For these reasons non-recognised transgender persons represent a significant proportion of the group requiring protection by anti-discrimination legislation in this state.  

It is the Board’s view that the legislative ambiguity regarding the rights of transgender persons under NSW anti-discrimination law should be clarified by removing the distinction between recognised and non-recognised transgender persons.  The Board notes that the Victorian Equal Opportunity Act 1995 (Vic) does not draw a distinction between transgender and recognised transgender within the definition of gender identity.  Similarly the Anti-Discrimination Act 1998 (NT) and the Anti-Discrimination Act 1999 (Tas) prohibit discrimination on the ground of “transsexuality” and do not distinguish between recognised and non-recognised transgender persons.  

7.5
Amending births certificates

If the distinction between recognised and non-recognised transgender persons is to be maintained in NSW anti-discrimination law, consideration must necessarily be given to those post-operative transgender persons who are unable to have their birth certificates and thereby their legal genders altered or recognised for the purposes of NSW law. 

There is a pressing need for legislative mechanisms to enable transgender people living anywhere in Australia to be legally recognised as the gender in which they live their lives under the laws of the State/Territory in which they live.  The Anti-Discrimination Board has developed a proposal for reform of the BDMRA which removes the requirements that a person is born in NSW and has under gone reassignment surgery.  The reform proposal is outlined below.
Section 32B of the BDMRA provides that an application to the Registrar to alter the register to record change of sex may be made where the person:

· is 18 years of age

· birth is registered in NSW

· has undergone sexual reassignment surgery 

· is not married.

The BDMRA defines sexual reassignment surgery  as a surgical procedure involving the alteration of a person's reproductive organs carried out for the purpose of assisting a person to be considered to be a member of the opposite sex or to correct or eliminate ambiguities relating to the sex of the person.  This definition of sexual reassignment surgery is inadequate to cover surgical procedures, which some transgender people undergo.  A transgender person who has had, for example, breast implants or a double mastectomy, combined with hormone treatment, will have clear physical attributes of the opposite gender, but such treatment would not meet the BDMRA’s definition of sexual reassignment surgery. 

While the definition of sexual reassignment surgery could be amended to address the above issue, it is the ADB’s preferred position that the requirement that a person has undergone sexual reassignment should not be mandatory in order to obtain legal recognition. 

Given that currently, sexual reassignment surgery is a precondition to altering the records of birth in NSW, anomalies arise where a person has the same surgical status as a transgender person recognised under NSW law, but they cannot be so recognised as they were not born in NSW.  The BDMRA does not provide a mechanism, which allows holders of altered birth certificates from other countries to be recognised under NSW law.  Similarly, people who have had gender reassignment surgery but who were born in a state of Australia where there is no state legislation to enable them to alter their birth certificate and obtain an interstate recognition certificate also cannot be recognised under NSW law. 

The criteria in the BDMRA provide that in order to record a change of sex the person must not be married.  This requirement appears to be inconsistent with the federal Sex Discrimination Act 1984 (Cth) (SDA).  The SDA prohibits discrimination on the ground of marital status in a wide range of areas of public life (section 6).  It should be noted that, by virtue of s.109 of the Australian Constitution, any conflict between federal and state law would result in the state law being rendered inoperative to the extent necessary.  This would ultimately be a matter for determination by the High Court of Australia.  

For transgender persons born in NSW, the ADB proposes that the BDMRA be amended to enable alteration of the register of birth to record change of gender as outlined:

a)
An adult transgender person whose birth is registered in the Register can make an application to the Registrar to alter the register of birth to record change of gender. 

b)
Where such an application is made, the Registrar must alter the record of a person to reflect the gender with which they identify if s/he is satisfied that the applicant:

· identifies with a gender other than his/her birth gender; and

· has lived as the gender with which s/he identifies, being different from his/her birth gender, for a period of not less than 12 months.

c)
The applicant may submit, and the Registrar must consider, supporting documentation including:

· psychiatric or psychological reports 

· medical reports

· statutory declarations from family, friend, employers and

· any other documentation which evidences that s/he has been living as the gender with which s/he identifies for a 12-month period.

d)  A presumption in favour of so altering the record where the person has undergone sexual reassignment surgery.

e)  The Registrar’s decision be reviewable in the ADT.

Provision should also be made to enable a parent or guardian to make an application on behalf of a child.

For transgender persons who were not born in this state but who reside in NSW, the ADB proposes that the BDMR Act is amended to enable a person to register their change of sex and be issued a recognition certificate which records the gender with which the person identifies in the following circumstances. 

a) 
An adult transgender person who is domiciled or ordinarily resident in the State can make an application to the Registrar for a recognition certificate, which records the gender with which the person identifies for the purposes of NSW laws. 

b)  Where such an application is made, the Registrar must issue a recognition certificate to reflect the gender with which they identify if the Registrar is satisfied that the applicant:

· identifies with a gender other than his/her birth gender; and

· has lived as the gender with which s/he identifies, being different from his/her birth gender, for a period of not less than 12 months.

c)  The applicant may submit and the Registrar must consider supporting documentation including:

· psychiatric or psychological reports 

· medical reports

· recognition certificates or altered births certificates provided by any other jurisdiction

· statutory declarations from family, friend, employers and

· any other documentation which evidences that s/he has been living as the gender with which s/he identifies for a 12-month period.

d)  A presumption in favour of issuing a recognition certificate where the person has undergone sexual reassignment surgery.

e)  The Registrar’s decision be reviewable in the ADT.

Provision should also be made to enable a parent or guardian to make an application on behalf of a child.

The ADB has been engaged in a process to assist the national Standing Committee of Attorneys General (SCAG) consider establishing a consistent Australia-wide legal framework for recognition of transgender persons.  The Board has been working with other state/territory anti-discrimination and equal opportunity commissions to encourage the SCAG forum to address this issue.

It should be noted that some intersex groups propose a different, although seemingly not inconsistent strategy, which involves legislative amendments which would allow the Registrar to correct the register on the basis of a mistake in the entry.  This proposal allows for an error on the part of the medical practitioner or midwife attending the birth who determines sex on the basis of cursory inspection of gonads and genitals, and also encourages consideration by the Registrar of contemporaneous  evidence including hormonal, surgical and other treatments undertaken since birth.

Section 8

Conclusion

Discrimination against transgender, transsexual, intersex and bisexual people in NSW is real and common.  

While the Act affords protections to transgender, transsexual and intersex people by way of a general provision relating to transgender, it is accepted that this grouping of conditions/states of being may appear inappropriate for some.  This is an issue in all Australian jurisdictions, with some state Acts opting for coverage of intersex people within transgender/transsexual categories, while others extend coverage through disability provisions.  Some states and territories see transgender as a separate ground of discrimination while others include transsexuality within sex or gender.  This variation reflects the difficulty in categorising such different life experiences.

For bisexual people, coverage under the ADA is less certain.  It is limited to those forms of discrimination, which relate to the homosexual components of a bisexual person’s life, and this form of coverage cannot possibly provide recourse for all the forms of discrimination a bisexual person might encounter in day-to-day life.

Even where coverage is clear, the Act itself is deficient in a number of important respects.  As a consequence, the ADA is inadequate as a means of reducing, in a truly meaningful way, discrimination against transgender, transsexual, intersex and bisexual people.

It is time for better legislative responses to these needs, and for greater attention to these experiences of discrimination.  These communities, neglected for so long, are entitled to a greater expression of state and community support for their fundamental human rights.
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