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Contacting the Commission

Health Care Complaints Commission

Level 13,
323 Castlereagh Street, Sydney

Business Monday to Friday
hours: from 9 amto 5 pm

Telephone: (02) 9219 7444
Freecall: 1800 043 159

(from fixed phones in Australia)
Facsimile:  (02) 9281 4585

Telephone
typewriter:  (02) 9219 7555

Email: hccc@hccc.nsw.gov.au

Further information about the Commission,
including this report, can be accessed via the
website: www.hccc.nsw.gov.au

Please address correspondence to:
Locked Mail Bag 18
Strawberry Hills NSW 2012

or use our document exchange service:

DX 11617 Sydney Downtown NSW

Contacting the Health
Conciliation Registry
Telephone: (02) 9219 7474
Freecall: 1800 043 159

(from fixed phones in Australia)
Facsimile:  (02) 9280 4375

Email: hcr@hcce.nsw.gov.au
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Vision

The Health Care Complaints
Commission acts to protect public
health and safety by resolving,

investigating and prosecuting
complaints about health care.

Charter

The Commission was established
under the Health Care Complaints
Act 1993 to protect the health and
safety of the public. The Act defines
the scope of the Commission’s
work, which is to:

e receive and assess complaints
relating to health service
providers in NSW

* resolve or assist in the resolution
of complaints

= investigate serious complaints
that raise questions of public
health and safety

e prosecute serious complaints.

About the Commission

Core services

The Commission provides a variety
of core services.

The Commission responds to
inquiries by consumers who are
concerned about the health care
that they have been provided with.
These concerns may amount to
complaints that should be dealt with
by the Commission.

The Commission provides an
independent service to assess
consumer concerns and attempts
to resolve them.

The Commission investigates
matters that raise serious issues,
and prosecutes complaints about
registered health practitioners before
disciplinary bodies where there are
sufficient grounds to do so.

In addition to its core complaint
handling functions, the Commission
informs the public and other
stakeholders about the nature of

its work.
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Stakeholders

The Commission acts independently
within a complex network of various
public, private and governmental
stakeholders, including:

Public stakeholders

e health consumers
e the diverse communities of NSW

* the Commission’s Consumer
Consultative Committee

* health professional Registration
Boards

e health practitioners and
organisations

e health professional, educational
and industrial organisations

e media
Governmental stakeholders

e Parliament of NSW
e Minister for Health

e Parliamentary Committee on
the Health Care Complaints
Commission

e NSW Department of Health
e Area Health Services

- other government agencies.
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HEALTH CARE
COMPLAINTS
COMMISSION

The Hon. Reba Meagher, MP
Minister for Health

Parliament House

Macquarie Street

SYDMEY 2000

Dear Minister
Report of activities for the year ended 30 June 2007

| am pleased to provide the Annual Report and financial statements of the Health
Care Complaints Commission and the Office of the Health Care Complaints
Commission for the financial year ended 30 June 2007 for presentation to the
Pariament of NSW.

The repart has been prepared and produced in accordance with the provisions of the
Annual Reporfs (Statutory Bodies) Act 1984, the Public Finance and Audit Act 1983
and the Health Care Complaints Act 1993

Yours sincerely

P

Kieran Pehm
Commissioner
31 October 2007

Level 13, 323 Castiersagh St Sydney NSW 2000 . Locked Madl Bag 18 STRAWBERRY HILLS NEW 2012
D 11617 SYDMEY DOWNTOWN « Telephone: (02) 9219 7444 o Fax: (02) 92814581 . Toll free; 1600 043 155
Email: heco@nsw. gov.au « Wabsite: www hooo nsw. gov, au
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Commissioner’s
foreword

Health service delivery is a
particularly challenging environment
for complaint handling. The

public has very high expectations
of its health service providers

and, generally, a great deal of

trust in them. When therapeutic
relationships become fractured, the
complaints arising can be volatile
and highly charged.

| would like to thank the
Commission’s staff for their
professional commitment to the
Commission’s work, especially in the
context of ongoing internal reform.

This year saw the completion of
a fundamental restructure of the
Commission and its complaint
handling processes.

Inquiries to the Commission are
now dealt with in a more systematic
and comprehensive manner by
more senior staff than in the past.
Helping potential complainants

to understand the role of the
Commission and appropriate ways
of dealing with concerns about
health service delivery also appears
to have resulted in a fall in written
complaints.

The assessment of new complaints
is now a much more thorough
process, helping to ensure that
complaints are dealt with by the
most appropriate method. The
assessments branch is now

fully staffed, and its speed has
improved significantly from last year.
Whenever possible, the Commission
encourages the resolution of
complaints between complainants

and health service providers,
particularly where an ongoing
relationship is in the best interests
of the health of a patient. Around
30% of complaints are suitable for
resolution options.

About 10% of complaints are so
serious that they require formal
investigation. During the year, the
Commission appointed a new
Director of its Investigation Division.
He brings extensive experience
and skills to the Commission, and
is contributing substantially to the
effectiveness of its investigations.

The Legal Division also underwent
a restructure during the year and,
under the strong management

of the Director of Proceedings,
continues to improve its case
handling processes.

Although there still remains room
for improvement, the redesign

of structures and processes

has resulted in better overall
performance by the Commission
of its core complaint handling
functions.

The year also saw the beginnings
of what will become more
extensive relationships with

health service providers. The
Commission continued its regular
meetings with the Director-General
of the Department of Health

on the implementation of its
recommendations, and instigated
regular meetings with chief
executives, clinical governance and
complaint handling staff in the Area
Health Services.

There is a major process of reform
taking place within the health
system aimed at improving patient
safety and the quality of care. The
Commission brings a valuable
perspective to this process, because
the information from complaints
helps to inform health service
providers about the concerns of
patients. | expect the Commission
will have a growing involvement in
the development of processes in the
health system concerning adverse
events and quality improvement.
Ultimately, better clinical practice
and more open disclosure when
things go wrong can only improve
public confidence and lessen the
basis for complaint.

P

Kieran Pehm
Commissioner

2006-07 Health Care Complaints Commission Annual Report



Executive summary

During the year, the Commission
remained strongly focused on its
complaint handling, as required

by the objects of the Health Care
Complaints Act. The year saw

the continued redesign of the
Commission’s processes and
systems to improve the handling of
complaints. The Commission also
developed its procedures for making
recommendations for improvements
to health systems.

Inquiries and complaints

The Commission’s restructured
Inquiry Service had its first full year of
operation. The Inquiry Service assists
health consumers by providing
information and discussing different
strategies to help people resolve their
concerns. Although the number of
inquiries increased from the previous
year, the restructure included the
handling of inquiries at one central
point, so a comparison with figures
from previous years cannot readily
be made. The improvement in the
quality of advice given by the Inquiry
Service has contributed to the
Commission receiving fewer written
complaints in 2006-07.

The Commission received 2722
written complaints during the year,
and finalised the assessment of 2710
complaints in the same period.

The redesign of the assessment
process was fully implemented, and
the staff establishment for this area
was finalised. The process now
involves more extensive inquiries into
complaints before an assessment
decision is made. The restructure
has included the transfer of the
work of the Commission’s internal
medical and nursing advisers to the
assessments area, reflecting the



important role that these experts
now play in the assessment of
complaints concerning medical
care.

The assessment process improved
substantially during the year in

both the timeliness and quality of
assessment decisions. Through

the year, 83.7% of complaints

were assessed within the statutory
timeframe of 60 days. On average,
complaints were assessed within 39
days, which was 22 days less than
in the previous year.

Resolution

The Commission assessed more
complaints as being suitable for
alternative dispute resolution by
the Health Conciliation Registry
or the Resolution Service of

the Commission. In both areas
feedback provided by the parties
to complaints was positive. The
Commission is committed to
increasing the use of alternative
dispute resolution strategies in
dealing with complaints.

Investigations

During 2006-07, the Commission
referred 307 complaints for
investigation. In the same period,
381 investigations were completed.
The average time taken to complete
an investigation fell from 352 to

318 days, and nearly 70% of
investigations were completed within
12 months. The more thorough

and extensive assessment process
contributes to ensuring that only the
most serious matters are referred

for investigation. The investigation
outcomes suggest that fewer
matters result in no adverse findings.

Outcomes of investigations into
health organisations showed an
increase in recommendations to
improve systems. The Commission
also developed its procedures for
monitoring the implementation of
these recommendations.

In March 2007, a new Director of
Investigation joined the Commission,
bringing extensive investigative
experience and skills. Further
improvements in the performance

of the Investigation Division are
anticipated.

Legal

During the year, 112 complaints
about individual health practitioners
were referred to the Director of
Proceedings to consider possible
prosecution. A number of these
complaints concerned a single
practitioner and were therefore
prosecuted as one legal matter. The
Legal Division finalised 97 matters in
the reporting period.

The Legal Division was restructured
into two teams. The newly
appointed team managers,

who report to the Director of
Proceedings, closely supervise
these teams. With the ongoing
adaptation of the Casemate system
to support legal processes, further
improvements to performance in
this area are expected in the coming
year.

Legislative changes

The year saw the passage

of legislation to increase the
Commission’s powers regarding
unregistered health service providers
and to prevent practitioners de-
registered in one area of practice
setting up in another. Both of these
areas are expected to become
increasingly important to the work of
the Commission in the protection of
public health and safety.

The highlights of the year 2006-07
are summarised on the next page of
this report.

The year saw
the continued
redesign of the
Commission’s
processes
and systems
to improve the
handling of
complaints.

2006-07 Health Care Complaints Commission Annual Report 7



Three years at a glance

Chart 4.1

Number of inquiries
received from 2004-05
to 2006-07

7927

6003

4577

2005-06
2006-07

The Commission received

7927 inquiries during the year
2006-07. The apparent increase
since 2004-05 can be partly
explained by a change in counting
methods. For more details, see the
chapter about the Inquiry Service
of the Commission on page 32 of
this report.

Chart 4.2

Number of complaints
received from 2004-05
to 2006-07

3023

2816 2722

2005-06
2006-07

During 2006-07, the Commission
received 2722 written complaints
about health practitioners or
organisations — 10% less than in the
previous year.

This decrease in written complaints is
at least partly due to improvements
in the Commission’s Inquiry Service,
which assists inquirers to understand
the Commission’s role and tries to
help them resolve their concerns
without the need to make a written
complaint.
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Chart 4.3

Number of complaints
finalised from 2004-05
to 2006-07

3432

3164
2832

2006-07

The Commission finalised 3164
complaints during 2006-07. This
drop of 7.8% from the previous
year reflects the fact that the
Commission received fewer
complaints.

It is anticipated that in future years
the number of complaints finalised
will correspond to the number of
complaints received.



Chart 4.4

Number of assessments
finalised from 2004-05
to 2006-07

3392

2710
2480
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2006-07

During 2006-07, the Commission
assessed 2710 complaints. The
number of finalised assessments
compares well with the number of
incoming complaints.

The improved internal assessment
processes have resulted in
complaints being assessed in a
more thorough and timely manner.

Chart 4.5

Number of
investigations
finalised from
2004-05 to 2006-07

784

438
381

©
<
)
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2006-07

The number of investigations
finalised by the Commission in
2006-07 is expected to remain at a
similar level in the future.

The high number in 2004-05
reflected the finalisation of a
substantial backlog of investigations
as well as those arising out of
Camden and Campbelltown
hospitals.

Chart 4.6

Number of disciplinary
actions finalised from
2004-05 to 2006-07

103

85 86

2006-07

In 2006-07, the Commission
finalised 86 disciplinary actions
against health practitioners during
2006-07 and determined in another
11 cases that there were insufficient
grounds to prosecute.

Overall this number reflects a return
to consistent levels. Last year’s
peak was the result of the high
number of investigations finalised in
2004-05.

2006-07 Health Care Complaints Commission Annual Report
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Improving the
health system

Making
recommendations to
health organisations

An important aspect of our work in
improving health services in NSW
is the making of recommendations
to health organisations. A number
of complaints reveal that the
central issue in a complaint is not
the competence or conduct of an
individual health practitioner, but

a systemic issue impacting on the
delivery of health services. It is
through recommendations made
to health organisations that the
Commission can address these
systemic issues.

If the Commission proposes to make
recommendations or comments

at the end of the investigation, it
will notify the health organisation
concerned and give it the
opportunity to respond to the draft
recommendations or comments.
Any response to the proposed
recommendations or comments

is taken into consideration before
finalising the investigation.

At the end of an investigation,

if the Commission makes
recommendations to a health
organisation, a report detailing the
recommendations is provided to
the Director-General of the NSW
Department of Health.

Monitoring the
implementation of
recommendations

During 2006-07, the Commission
established procedures to

follow up the implementation

of recommendations with the
Department of Health on a quarterly
basis. The Commission also follows
up directly with private health
organisations.

Although the making of
recommendations is the result

of an individual complaint

made about a particular health
organisation, there are cases where
the recommendations may be
applicable to all facilities within an
Area Health Service or even across
the entire health system. Where the
Commission finds that the identified
problem is not confined to a single
facility or hospital, the Commission
will recommend to the Director-
General that consideration be

given to the wider application of its
recommendations.

Implementation of
recommendations made

Since 1 July 2005, 59
complaints have resulted in 137
recommendations being made to
health organisations.

Of the 59 recommendations made
in 2005-06, nearly 80% have now
been fully or partially implemented.
In addition, 28% of the 78
recommendations made in 2006-07
have already been implemented.
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During 2006-07, the Commission
has built on its relationship with

the Department of Health. It has
introduced quarterly meetings with
the Department’s Quality and Safety
Branch and Corporate Governance
and Risk Management Branch to
discuss the implementation of the
Commission’s recommendations.

If the Commission is not satisfied
that sufficient steps have been taken
to implement its recommendations
within a reasonable time, it

may, after consultation with the
Director-General, make a report

to the Minister. Furthermore, if

the Commission is not satisfied
that sufficient steps have been
taken within a reasonable time

as a consequence of its report

to the Minister, it may make a
special report to Parliament.

The Commission has not found

it necessary to make any such
reports to date, given the
constructive approach of the
Department of Health and health
service organisations to the
implementation of the Commission’s
recommendations.

Further information

For detailed information on the
types of recommendations and
their implementation, please refer
to page 50-51 in the chapter
‘Investigating complaints’.



Promotion

Information available for download
from the Commission’s website
www.hccc.nsw.gov.au includes:

= Annual reports
* Complaint form

« Advice on how to write a
complaint

= Advice on how to lodge a
complaint

* Inquiry Service information

« Resolution Service information.

The Commission encourages

and supports stalff that are fluent

in a language other than English

to communicate in that language
with the parties to a complaint
where appropriate. In addition, the
Commission provides telephone,
oral and written interpreter services
in 20 community languages.

Education

As an independent and neutral
body, the Commission tries to
enhance the mutual understanding
of both consumers and health
service providers.

One forum that assists the
Commission in understanding
consumer concerns is the

Consumer Consultative Committee.

Members of this committee
represent various health care
consumers in NSW. The committee
provides the Commission with

valuable insights from the public and

consumer perspective.

In addition, the Commission
consults with the NSW Registration
Boards and health provider
representatives to discuss current
issues and concerns.

The Commission’s staff regularly
make presentations throughout
NSW on the role of the Commission.
A total of 62 presentations to health
service and community groups were
conducted during the reporting
period. Resolution Officers also
participated in various community
events to promote the Commission’s
services.

The Commission also met with
senior staff of the Area Health
Services during the year to

improve communication and the
co-ordination of complaint handling.

Future initiatives

In the coming year, the Commission
plans to develop information
packages, including brochures and
posters, to support health service
providers in informing patients and
the public about how to use the
services of the Commission.

2006-07 Health Care Complaints Commission Annual Report
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In November 2006, the NSW
Parliament passed the Health
Legislation Amendment
(Unregistered Health Practitioners)
Act 2006. This legislation amended
the Health Care Complaints Act, the
Public Health Act, and the various
Acts governing the registration

of health professionals. The
amendments came into operation
on 4 December 2006.

Unregistered health
practitioners

One important purpose of the
amendments was to strengthen
the powers of the Commission

in relation to complaints about
unregistered health practitioners
—that is, health providers who are
not registered with a professional
Registration Board, such as people
providing counselling services and
alternative therapies.

Before the amending legislation,
the Commission did have the
power to investigate complaints
about these practitioners. However,
the Commission was very limited

in the action that it could take
where it found that the practitioner
had engaged in inappropriate or
improper conduct or treatment — it
could only make comments to the
practitioner, or refer the matter to the
Director of Public Prosecutions to
consider possible criminal charges.

Legislative changes

The purpose of the amendments
was to broaden the Commission’s
powers, by allowing the Commission
to also do either or both of the
following:

impose a ‘prohibition order’
on an unregistered health
practitioner

* issue a public statement
containing a warning about the
practitioner and their services.

A prohibition order can prohibit

the practitioner from providing any
or some health services, either
permanently or for a specified
period. Alternatively, it can place
conditions on the practitioner’s
provision of all or some of their
services — again, permanently or for
a particular period.

Under the amended legislation, a
practitioner who is the subject of a
prohibition order must advise any
person to whom they intend to
provide a health service (or, where
appropriate, the person’s parent or
guardian) of the existence of that
order.

Furthermore, it is an offence for an
unregistered practitioner to provide
a health service in breach of a
prohibition order. It is also an offence
for any person to advertise a health
service provided by a practitioner
who is the subject of a prohibition
order unless the advertisement
mentions that order.
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It should be emphasised that, in
order to exercise its new powers,
the Commission must first have
found that the unregistered
practitioner has:

* breached the code of conduct
introduced under the Public
Health Act, or

e been convicted of a ‘relevant
offence’.

In addition, the Commission
must be of the opinion that the
practitioner ‘poses a substantial
risk to the health of members of
the public’.

The amended legislation provides
for the making of a code of conduct
for unregistered health practitioners.
However, before the code of
conduct can be finalised, the
Minister for Health must publicise
the draft code and consider
submissions from the public on that
draft. As at the end of the 2006-07
reporting period, there had been
consultation by the Department of
Health with the Commission and
other stakeholders on a proposed
draft code, and the Department
was planning the public consultation
process. Accordingly, the statutory
code of conduct for unregistered
health practitioners under the Public
Health Act is yet to come into effect.



It is also important to explain the
nature of the ‘relevant offences’
that are another threshold for the
exercise of the Commission’s
powers. These are:

= an offence under Part 2A of the
Public Health Act. Significantly,
this Part prohibits the provision
of certain health services by
anyone other than certain
registered health practitioners.
It also includes offences for
advertising health services in a
manner that is or is likely to be
false, misleading or deceptive,
or which ‘creates, or is likely to
create, an unjustified expectation
of beneficial treatment’

* an offence under the NSW
Fair Trading Act or the
Commonwealth Trade Practices
Act relating to the provision of
health services.

A practitioner may apply to the
Administrative Decisions Tribunal
for a review of a decision by the
Commission that the practitioner
has breached the code of conduct,
that a prohibition order should be
imposed on the practitioner, and/or
that a public statement about the
practitioner should be issued,
revoked or revised.

De-registered health
practitioners

The amendments also strengthen
the legislation governing de-registered
health practitioners — that is,
practitioners whose registration has
been cancelled or suspended as a
result of disciplinary proceedings.
The purpose of the amendments in
this area is to prevent de-registered
practitioners from continuing

to operate in areas where they

do not need formal registration.

For example, a de-registered
psychiatrist might try to set up
practice as a psychotherapist,

or a de-registered physiotherapist
as a masseur.

The key aspects of the amended
scheme are as follows:

e The Commission and
Registration Boards must make
available to the public the names
of practitioners who have been
de-registered.

e Relevant Tribunals and
disciplinary boards can impose
prohibition orders on
de-registered practitioners.

« ltis an offence for a
de-registered health practitioner
to provide health services in
breach of such an order.

e ltis also an offence for a
de-registered practitioner not
to advise potential clients about
their de-registration before
providing any health service.

Publicity about
Tribunal decisions

The amended legislation requires
the Commission and Registration
Boards to make available to

the public the judgment of a
Tribunal where a complaint about

a practitioner has been proved,
except where the Tribunal has made
an order suppressing the details.

Under the
amended
legislation, a
practitioner who
IS the subject of
a prohibition order
must advise any
person to whom
they intend to
provide a health
service of the
existence of
that order.
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